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CHECKS PAID WHILE BANK INSOLVENT 


Where a bank pays checks drawn by a depositor the payment is 
valid even though the bank was insolvent at the time to the knowledge 
of its officers, if it appears that the depositor had no knowledge of 
the insolvent condition of the bank. Under such circumstances, after 
a bank has been closed, the depositor cannot be compelled to refund 
the amount of the checks so paid. 

In the case of Sioux Falls Trust & Savings Bank, Sioux Falls, 
8. D., v. Johnson Co., 20 Fed. Rep. (2d) 693, recently decided by the 
United States District Court, it appeared that, within two weeks 
prior to the failure of the bank, the defendants deposited more than 
$13,000 in the regular course of business. Shortly before the bank 
was closed the defendants withdrew about $7,000. Later the bank 
sought to impress this amount with a trust and compel the defendants 
to repay it. In holding that the defendants were not liable, the 
court said: 


‘Plaintiff seeks to impress this $7,000 with a trust in behalf of 
of the depositors of the bank upon the theory that it is a preference, 
asserting that the officers of the plaintiff corporation, upon its in- 
solvency, became trustees for creditors. Plaintiff urges that the act 
of the officers of the bank in paying this $7,000 to these defendants 
was void under the South Dakota statutes and decisions, relying 
upon the principle announced in re Adams v. Deyette, 5 S. D. 418, 
59 N. W. 214, 49 Am. St. Rep. 887, and subsequent decisions recogniz- 
ing the principles announced in that case. I have examined the 
various cases cited by the plaintiff, and I fail to find a single case 
where it does not appear either that the corporation had ceased to 
function, or the preference was the deposit of notes or other security 
for an existing debt of the bank, with an intent and purpose upon 
the part of the officers of the bank to prefer the person to whom 
such property was given. In neither of the cases cited by plaintiff 
did the transaction involve the performance of a duty a the officer 
in the ordinary transactions of the corporation. 

‘‘And so we may go through the cases cited and in no instance 
ean I find an intimation that a bank, authorized to do business, while 
it continues in the legitimate transaction of that business, is authorized 
specifically or by implication to graft every citizen that comes within 
its doors by receiving every dollar it is possible for it to get, and if 
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perchance a small part of that is checked out in the regular transac- 
tion of business before the bank closes, then an action lies to recover 
back the sum so received by the depositor. If this is properly an 
action in equity, no such interpretation of the statute of this state can 
be enforced. It is repugnant to the instincts of honesty aad common 
decency to say that the state can authorize a bank to open its doors 
for the transaction of a banking business, that it will supervise, 
regulate and control the transactions of that institution, and in effect 
say that as long as it is permitted to continue that business it is a 
continuing invitation for depositors to place their money there for the 
purpose of checking and the transaction of a banking business in the 
usual way, and then to say that, notwithstanding this, a man may 
walk into that bank in the best of good faith and deposit, as did 
the defendant here, more than $13,000, and notwithstanding the fact 
that in the transaction between these defendants and Frank H. John- 
son (president of the bank), not a single account was overdrawn, 
the money was there belonging to the parties drawing the checks, 
the transfer was made in the usual way, in good faith, and notwith- 
standing that the bank had had the benefit of the deposit of this 
large amount, with no appreciable change upon the face of the 
record in the position of the bank, except an increased demand for 
eash on the part of the depositors, the plaintiff here may maintain 
an action to impress the amount that the defendants, under those 
circumstances, legitimately drew from those deposits, with a trust 
and recover the amount so drawn by the defendants, keeping the 
balance of the deposit made by the defendants, and complaining only 
that by a legitimate banking transaction, with no thought or intent 
to prefer a creditor, checks were drawn, and the balances due these 
defendants in the bank were legitimately reduced. No such pur- 
pose or intent should be, nor in my judgment can be, reasonably at- 
tributed as the intent and purpose of the Legislature in the enact- 
ment of the South Dakota statute relied upon by plaintiff in this 
action. There is an entire absence of fraud, or intent to prefer, and, 
in my judgment, both must concur to present facts actionable under 
this statute.’’ 


RRR 


BANK NOT PROTECTED BY INSURANCE AGAINST FORGED 
CHECKS 


A policy of insurance, protecting a bank against losses on any 
check bearing a forgery of the signature or indorsement of a de- 
positor does not protect the bank where it appears that the loss was 
due to a depositor’s act in forging payees’ indorsements on checks 
which he deposited in the bank. And this is so even though the de- 
positor had opened his account under an assumed name. 

This conclusion was reached in a recent decision of the New York 
Court of Appeals, Eastern Exchange Bank v. Fidelity & Deposit Co. 
of Maryland, 157 N. E. Rep. 260. It appeared that the defendant 
surety company had issued a policy of insurance wherein it agreed 
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to indemnify the plaintiff bank against loss on any check bearing a 
forgery of a depositor’s signature as drawer, maker, acceptor or in- 
dorser. It further appeared that one Harry Palmer opened an ac- 
count in the plaintiff bank under the name of John Hogan. In some 
way he secured possession of checks drawn by a corporation to the 
order of John Hogan, a person other than himself. He indorsed 
Hogan’s name on these checks, deposited them in his account and 
withdrew the proceeds. It was held that this loss was not covered by 
the policy. The intent of the policy was to protect the bank against 
forgeries of a depositor’s name by someone else, not against forgeries 
by a depositor of the name of another person. 

The opinion of the court, written by Chief Justice Cardozo, reads 
as follows: 


‘‘Defendant, a surety company, issued its policy of insurance to 
plaintiff, a bank, whereby it agreed to indemnify plaintiff against 
direct loss, not exceeding $5,000, which might be sustained: 

‘‘*Through the payment by the insured bank, after the date 
hereof, 

‘**A. Of any check . . . drawn upon the insured bank j 
upon which there shall have been forged, as the drawer, maker or 
acceptor thereof, the signature of a depositor, . . . and/or 

‘* “Through the cashing by the insured bank, after the date hereof, 


cr through the extension, by the insured bank, after the date hereof, 
of credit upon the faith. 

“**K. Of any check or draft drawn upon any bank, which shall 
bear the forged signature of any depositor of the insured bank as 


indorser.’ 

‘‘One Harry Palmer opened a deposit account with the plaintiff 
under the name of John Hogan. In some way he had obtained 
possession of checks drawn by the Western Union Telegraph Co. to the 
order of one John Hogan, a person other than himself. These checks 
he deposited with the plaintiff from time to time, and later drew out 
the proceeds. Plaintiff was compelled thereafter to refund the amount 
of the checks to the true owner. It now sues the defendant surety 
company for indemnity in accordance with the bond. 

‘‘Indemnity is due if Palmer in signing the name John Hogan 
to the checks forged the signature of a depositor. Plainly he did not. 
The signature of the depositor was genuine. It was the very signature 
that Palmer, alias Hogan, had written on the signature card, and that 
the bank had agreed to honor. What was forged was the signature 
of some one not the depositor. 

‘‘The plaintiff in opening the account had no thought of contract- 
ing with any one except the man who stood before it. The fact that 
for the purpose of becoming a depositor he assumed a fictitious name 
did not alter his identity. Phelps v. McQuade, 220 N. Y. 232, 115 
N. E. 441, L. R. A. 1918B, 973; Strang v. Westchester County Nat. 
Bank, 235 N. Y. 68, 70, 71, 1388 N. E. 739. John Hogan, the rightful 
ewner of the checks, did not become a depositor in the bank within 
the meaning of this bond by force of the conversion of his checks 
under color of a forged indorsement. The purpose of the bond was 
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to protect the insured, not against forgeries by a depositor of the 
name of some one else, but against forgeries by some one else of the 
name of a depositor. 

‘‘The judgment should be affirmed, with costs.’’ 


This case is to be distinguished from a decision of the New York 
Court of Appeals in the case of International Union Bank v. National 
Surety Co., 157 N. E. Rep. 269, which was published in the September 
issue of The Banking Law Journal at page 715. 

In the latter case it appeared that the defendant company issued 
a policy insuring the plaintiff bank against loss through forged or 
raised checks bearing forged indorsements. A person opened an ac- 
count in the plaintiff bank and also in two other banks, all under 
different names. He drew checks against the other two accounts 
which he deposited in his account with the plaintiff. He received the 
proceeds and the checks were later returned to the plaintiff as worth- 
less. It was held that these checks were forged checks, or checks bear- 
ing forged indorsements, within the meaning of the policy and that 
the insurance company was liable. 


SRE KEEEEEE 


BANK LIABLE FOR PUBLICATION OF LIBELOUS STATE- 
MENTS 

In the recent case of Draper v. Hellman Commercial Trust & 
Savings Bank, 256 Pac. Rep. 260, a decision of the California District 
Court of Appeal, a bank was held liable in damages for the publica- 
tion of a libel concerning a former employee. 

It appeared that the plaintiff, Draper, was employed by the de- 
fendant, the Hellman Commercial Trust & Savings Bank, from April 
20, 1921, until October 15, 1921, when he resigned. He notified the 
bank of his intention to resign about two weeks prior to the latter 
date. On the last day of his employment he received from each of two 
depositors for deposit the sum of $100. He entered one deposit in 
the depositor’s deposit book and gave to the other depositor a dupli- 
cate deposit slip evidencing the deposit. The balance in his hands at 
the end of the day he turned over to the night teller, together with 
his deposit slips, but the money and deposit slips for the two $100 
deposits were never received by the bank. 

After leaving the defendant’s employ the plaintiff remained for 
about two weeks in Los Angeles, the city where the bank was located. 
During that time he called at the bank and informed some of the 
employees that he was going back to his old home in Canada. A few 
days after the plaintiff’s departure from Los Angeles the defendant 
diseovered that the $200 had not been accounted for. Thereupon, 
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Mr. Cohen, a vice-president of the defendant bank, acting for the 
bank and with full authority from the bank, wrote and caused to be 
signed and transmitted the following letter: 


‘‘Hellman Commercial Trust & Savings Bank. 
‘‘Los Angeles, November 16, 1921. 
‘‘Manager Staff Department, Head Office, Bank of Montreal, 
Montreal, Quebec, Canada. Dear Sir: We had in our employ for 
several months C. M. Draper, who left us on October 31st, and whose 
references show that he was in the employ of your branch at Brant- 
ford, Toronto, for a long time. We have information to the effect that 
he left to return to your city. We are anxious to learn his present 
whereabouts and have requested Pinkerton’s National Detective Agency 
to locate him for us. Should he present himself to you we will much 
appreciate it if you will send us a wire at our expense, telling us 
where he can be reached. Your attention will oblige, 
‘*Yours very truly, Emanuel B. Lee, 
““EC:EM. Vice-President.’’ 


It was Mr. Cohen’s belief that the plaintiff had stolen the $200, 
and he wrote the letter and employed the detective agency because 
he believed that such action might cause the plaintiff to admit that he 
took the money and to pay it back. 

Upon receiving the letter, the Bank of Montreal telegraphed to 
the defendant bank asking that bank’s reason for requesting the 
detective agency to locate the plaintiff. The defendant bank, through 
Cohen, caused the agency to reply to this inquiry. Its reply was the 
following telegram : 


‘‘San Francisco, Cal., Wed., Nov. 22nd, 1921. 

‘‘San Francisco office reports: At 1.40 p. m. the following tele- 
gram was received from Los Angeles: ‘Hellman Commercial Trust & 
Savings Bank had teller named C. M. Draper quit there October 15th 
went to Montreal stop On last day employment received several de- 
posits destroyed deposit slips kept money stop Hellman’s wired Bank 
of Montreal, Montreal, Canada, asking if Draper in their employ advis- 
ing we looking for him and received reply from San Francisco branch 
Bank of Montreal asking for explanation stop You call personally 
Bank of Montreal immediately explain why inquiry being made re- 
garding Draper Secure present address finis.’ ”’ 


The plaintiff, who was employed by the Bank of Montreal when 
that bank received the telegram, was at once suspended from em- 
ployment. 

The jury, finding that the letter and telegram quoted above con- 
stituted a libelous publication, returned a verdict in favor of the plain- 
tiff. Upon appeal it was held that the jury was justified in finding 
for the plaintiff. And in affirming the judgment for the plaintiff the 
court said: 
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‘A libel is a false and unprivileged publication by writing, which 
exposes any person to hatred, ridicule or obloquy, or which causes 
him to be shunned or avoided or which has a tendency to injure him 
in his occupation. 

“*The letter first written by Cohen, together with the subsequent 
proceedings and the telegram of the Pinkerton Detective Agency, are 
so obviously connected together as parts of one transaction that they 
could, by the jury, have been construed together as constituting sub- 
stantially one publication. The letter by Cohen to the Montreal bank 
contained no false statement, but did contain a statement intended to 
convey suspicions to the prejudice of the plaintiff to inform the 
Montreal bank that the Hellman bank did not know the address of 
Draper; that the Hellman bank had deemed it necessary to employ a 
detective agency to locate him; that finding his address immediately 
was a matter of so urgent importance that the Hellman bank would 
pay for a telegram giving the information of Draper’s whereabouts. 
This letter was clearly an implication that Draper, who might have re- 
entered the employment of the Montreal bank, had become an im- 
portant object of search and inquiry. The jury could very well find 
that it was intended to incite an inquiry as to why the Hellman bank 
was making such an investigation and as to why and in what manner 
a detective agency had been employed to locate Draper, and why a 
telegram giving Draper’s address was wanted, and such inquiry was 
forthwith made by said Montreal bank. Then follows the reply, not 
from the Hellman bank, but from the detective agency, whom the 
Hellman bank had employed and had directed that it make the reply 
to such inquiry. It resulted that Draper was informed of the charge 
of embezzlement or larceny that the Hellman bank was making against 
him as implied in the letter of inquiry. Draper, who was in the 
employ of the Bank of Montreal, was suspended and put out of em- 
ployment. iota 

‘‘Whenever it can be collected from the publication and the cir- 
cumstances connected with its publication that the writer intended that 
it should be understood that the person spoken of had committed a 
crime, the publication is libelous if untrue and unprivileged. 

‘“Whenever a person by a publication ambiguously insinuates that 
another person has committed a crime and purposely incites an in- 
quiry as to the meaning of the publication by the person addressed, 
and in pursuance to such inquiry the person addressed does make 
the inquiry, the answer to such inquiry so caused which states in 
plain terms that the person spoken of had committed a crime, is not 
a privileged communication. Newell on Slander and Libel (3d Ed.) 
p. 621. If all the statements of the published communication taken 
together are sufficient to convey the meaning to a reader that a 
person is suspected of having committed a crime and that a detective 
has been employed to locate him, and the communication is made only 
to collect money, the insinuation is sufficient to establish the charge 
of libelous communication, if the charge is untrue and unprivileged, 
and it is a libel. Such a publication imputing the commission of a 
crime not openly charged is actionable. 

‘‘A written publication which implies or may be generally un- 
derstood to imply dishonesty, even though not charging a punishable 
offense, is libelous if it falsely and maliciously tends to subject the 
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party to whom it refers to public distrust. If such a publication is 
not a libel per se, but is supported by innuendo, it is for the jury to 
say whether the evidence supports the allegations of innuendo. 

‘‘In this case, not relying on the assumption that the letter was 
libelous per se, it was alleged in the complaint ‘that the words and 
printing in said letter were intended to mean that the plaintiff had 
committed some act of a felonious character, and that said plaintiff had 
concealed his whereabouts from the defendant herein and that said 
plaintiff was a fugitive from justice.’ At the request of the defend- 
ant, the court instructed the jury that they were to determine whether 
the publication was in fact libelous. And at the request of plaintiff, 
the court instructed the jury that they were to determine whether 
the publication was in fact libelous. And at the request of plaintiff, 
the court instructed the jury that it was for them to determine from 
all the evidence whether the letter of the defendant to the Bank 
of Montreal was understood by readers of the letter to mean that 
the plaintiff had committed some act of felonious character, or that 
plaintiff had concealed his residence from the defendant, or that 
plaintiff was a fugitive from justice. Under the instructions given 
at the request of defendant, the jury could have found from the evi- 
dence that the innuendo was true. 

‘‘It was not necessary to the proof of the libel that the words 
written should be uttered with malice, if they are false and un- 
privileged and if they expose a person to hatred, contempt, ridicule, 
or obloquy, or cause him to be shunned or avoided, or have a ten- 
dency to injure him in his occupation. Civ. Code, § 45. Defendant in 
an action for damages for libel may plead and prove the truth of the 
matter charged as defamatory, and any mitigating circumstances to 
reduce the amount of damages whether he proves justification or not. 
Code Civ. Proc. § 461. A defendant is liable for what is insinuated, 
as well as for what is stated explicitly. Morgan v. Republican Pub. 
Co., 249 Mass. 388, 144 N. E. 221. ‘It is only when the court can 
say that the publication is not reasonably capable of any defamatory 
meaning, and cannot reasonably be understood in any defamatory 
sense, that the court can rule, as a matter of law, that the publica- 
tion is not libelous, and withdraw the case from the jury, or order a 
verdict for the defendant.’ ’’ 


GREER 


CHECK PRESENTED THROUGH CLEARING HOUSE WITHIN 


REASONABLE TIME 
Where a check is presented to the drawee bank through the clear- 
ing house on the day after it is received by the payee, the presentment 
is within proper time to charge the drawer with liability. Maxwell v. 
Dunham, Kansas City, Missouri, Court of Appeals, 297 S. W. Rep. 94. 
In this case the defendant purchased a number of head of cattle 
from the plaintiffs. The purchase was made through the defendant’s 
agent, Zook & Zook Live Stock Commission Co. The defendant paid the 
commission company for the cattle with his check which check was 
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afterwards collected. The commission company gave its check for 
$5,167.05, the price of the cattle, to the plaintiffs. It was the plain- 
tiffs’ practice to make two deposits daily, depositing at ten o’clock 
in the morning checks received before that hour and at four o’clock 
in the afternoon checks received after ten o’clock. The check in 
question was received by the plaintiffs after ten o’clock and it was, 
therefore, included in the 4 p. m. deposit on that day. The check 
was presented through the clearing house to the drawee bank on 
the following day at about noon. In the meantime, however the com- 
mission firm had failed and payment of the check was refused. 

The plaintiffs subsequently brought this suit against the defendant 
ior the price of the cattle, notwithstanding the fact that the de- 
fendant had already paid the commission company. It was held that 
the commission company was the defendant’s agent and the payment 
to the commission company did not constitute payment to the plain- 
tiffs. It was also held that the plaintiffs had presented the commission 
company’s check within a reasonable time and that the defendant, 
therefore, had no defense on this score. On this latter point the 
court said: 


‘‘The only remaining point for determination is defendant’s con- 
tention that the check given by Zook & Zook Live Stock Commission 
Co. was not presented for payment within a reasonable time. The 
trial court held that said check was presented in due course of busi- 
ness, and, therefore, within a reasonable time. 

‘<The testimony shows the check was received on March 6, after 10 
o’clock in the morning, and deposited that afternoon at 4; that it 
went through the bank clearing house the following day. The cashier 
of the drawee bank, the Drovers’ National, testified the check was 
presented to his bank through the Kansas City clearing house on 
March 7th; that the clearing at the clearing house was at 11.30 a. m.; 
and that the check reached his bank at about 12 o’clock noon on 
March 7th. This witness testified that in the usual course of business 
a check by Zook & Zook Live Stock Commission Co. would pass 
through the clearing house; that ordinarily a firm would not take a 
check drawn on another bank than the one with which it did business 
and present it direct to the bank on which it was drawn, but would 
pass it through the clearing house. The general rule as to reasonable 
time is stated in 5 R. C. L. 509, par. 32, thus: 

‘**What Is Reasonable Time ?—It is an almost universal rule that 
if the bank upon which the check is drawn and the holder are in the 
same place, the check must, in the absence of special circumstances, 
be presented for payment within the banking hours of the day it is 
received, or on the day after it is received.’ 

‘‘In this state, the Supreme Court in Wear v. Lee, 87 Mo. 358. 
Black, Jr., speaking for the court, said: 

‘« “Where the payee to whom the check is delivered by the drawer 
receives it in the same place where the bank on which it is drawn is 
located he may preserve recourse against the drawer by presenting it 
for payment at any time before the close of banking hours on the next 
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day, and if, in the meantime the bank fails, the loss will be drawer’s. 
Dan. on Neg. Inst. §§ 1590, 1591; 2 Parsons on Notes and Bills, 73; 
Story on Bills, § 471.’ 

‘*See, also, Bank v. Korn (Mo. App.) 179 8S. W. 721; Brunswick 
v. Bank, 194 Mo. App. 362, 190 8. W. 60. 

‘‘The testimony shows plaintiffs deposited the check in question in 
their depository bank on the date of its receipt by them and it 
reached the bank on which it was drawn the following day. This 
evidence is not contradicted. We hold in this respect the trial court 
was not in error in holding plaintiffs presented the check for pay- 
ment within a reasonable time.’’ 


REESE 


EFFECT OF DELAY IN PRESENTING CHECK 


The holder of a check must present it for payment within a rea- 
sonable time after he receives it. If he does not so present the check, 
the drawer will be discharged from liability to the extent of any loss 
which he suffers as a result of the delay. 

This rule is interpreted to mean that the holder of a check must 
present it not later than the day after he receives it. Or, if the 
check is on an out-of-town bank he must forward it for collection not 
later than the following day. His neglect in this respect will throw 
the loss upon him if the check is returned uncollected because of the 
failure of the drawee bank. 

In a ease of this kind, there is a conflict of authority as to which 
party must prove that there has or has not been a loss as a result of 
the delay in presentment. In the most recent decision on this point, 
Sims v. Hunter, Supreme Court of Idaho, 258 Pac. Rep. 550, it was 
held that the burden was on the drawer to show that he sustained 
a loss as a result of the delay. This meant that the burden was on the 
drawer to show that the check was drawn against sufficient funds, that 
it would have been paid if the check had been presented within a 
proper time and that the defendant sustained a loss through the 
failure of the bank prior to the presentment of the check. 

The circumstances in this case were as follows: The defendant 
purchased an automobile from the plaintiff under a conditional sale 
contract, the purchase price being payable in installments. The 
plaintiff later assigned the contract to a corporation. On January 14, 
1924, the defendant forwarded to this corporation his check for $239 
in payment of the last installment. The corporation received the 
check on January 17th and wrote to the defendant calling his at- 
tention to the fact that there was still due $7.56 accrued interest. The 
corporation stated in its letter that it would hold the $239 check until 
the interest was paid. The defendant made no reply to this letter 
but on February 5th, he gave the plaintiff his check for $7.56 in pay- 





756 THE BANKING LAW JOURNAL 


ment of the interest. The plaintiff forwarded his own check for this 
amount to the corporation on the 6th or 7th. The bank against which 
the $239 check was drawn failed on the 8th before it was presented 
by the corporation. The corporation subsequently assigned the sales 
contract to the plaintiff, who commenced this action to recover pos- 
session of the car. As stated, it was held that the plaintiff was en- 
titled to recover for the reason that the defendant failed to establish 
that the delay in presentment of the check had resulted in a loss 
to him. 

In reversing a judgment in favor of the defendant, the Supreme 
Court wrote in part as follows: 


‘‘The sole defense offered was that the drawee bank failed on 
February 8, 1924, and that due to the unreasonable delay in present- 
ing the two checks for payment defendant was discharged from all 
liability thereon, and his debt to plaintiff satisfied. Appellant (plain- 
tiff) contends that the proof adduced to sustain such defense is in- 
sufficient. Defendant testified, and it was not denied that, at the time 
of giving the $239 check, he had sufficient funds on deposit to pay it. 
While there is not such testimony touching the check for $7.56, it will 
be presumed, in the absence of a contrary showing, that there were 
adequate funds to pay it also. Further than establishing the bank’s 
closing on February 8th, and the failure to present and cash defend- 
ant’s two checks within a reasonable time, defendant offered no proof 
whatever of any injury sustained by reason of the holder’s remissness. 
C. 8. § 6053, provides: 

‘**A eheck must be presented for payment within a reasonable 
time after its issue or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay.’ 

‘‘Having asserted as a special defense the holders’ default, the 
burden was upon the defendant drawer to prove both the fact and the 
extent of his loss. Ryckman v. Fox Film Corporation, 188 Cal. 271, 
205 P. 431; German-American Bank v. Wright, 85 Wash. 460, 148 P. 
769, Ann. Cas. 1917D, 381; Empire-Arizona Copper Co. v. Shaw, 
20 Ariz. 471, 181 P. 464, 4 A. L. R. 1229; Cox v. Citizens’ State 
Bank, 73 Kan. 789, 85 P. 762; Rosenbaum v. Hazard, 233 Pa. 206, 82 
A. 62, 38 L. R. A. (N. 8.) 255, Ann. Cas. 1913A, 1291; Spink, etc., 
Drug Co. v. Ryan Drug Co., 72 Minn. 178, 75 N. W. 18. 71 Am. St. 
Rep. 477; Merchants’ Nat. Bank v. State Nat. Bank, 10 Wall. 604, 
19 L. Ed. 1008; Bull v. Bank, 123 U. S. 105, 8 S. Ct. 62, 31 L. Ed. 
97. The principle would also seem to be indicated in Wheeler v. Com- 
mercial Bank, 5 Idaho 15, 46 P. 830. 

‘‘While there is much respectable authority casting the burden 
upon the holder to prove absence of loss to the drawer, we prefer the 
former rule, and, in approving it, we desire to reiterate the language 
of the writer in Spink, ete., Drug Co. v. Ryan Drug Co., supra: 

‘« “Tt strikes us that, upon both principle and reason, it should be 
held that loss by reason of negligent delay, either in making present- 
ment or in giving notice of dishonor, is a matter of defense to be 
pleaded and proved by the drawer, instead of requiring the holder to 
allege and prove a negative as to a matter peculiarly within the 
knowledge of the drawer.’ 
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‘‘Defendant having failed to prove specific loss by reason of delay 
in presentation, he cannot escape specific liability upon the checks 
delivered. His entire defense failed for want of proof. 

‘‘Judgment reversed, with instructions to the trial court to enter 
judgment, including $50 attorney’s fees in favor of appellant; costs 
to appellant.”’ 


SERRE EEE 


CALIFORNIA BANKS NOT LIABLE FOR CORRESPONDENTS’ 
NEGLIGENCE 


There is a conflict among the decisions of the different states as to 
whether a bank, which receives paper for collection is liable for the 
negligent acts of the correspondent banks through which the collection 
is accomplished. Thirty or more states have had occasion to pass on 
this question and of these a majority favor the rule of non-liability. 
At least four of the states, namely, Florida, Georgia, Arkansas and 
Montana, have adopted statutes in which banks receiving paper for 
collection are relieved from responsibility for the defaults or negli- 
gence of their correspondent banks, except where the loss was due 
to their own want of due diligence. 

The most recent decision on this point is First National Bank v. 
Haymaker, California District Court of Appeals, 257 Pac. Rep. 454. 
California is one of the states which hold that the collecting bank is 
not liable in a case of this kind. In stamping this rule with its 
approval, the court wrote in part as follows: 


‘‘In this state the law does not make the forwarding bank re- 
sponsible for the negligence of its correspondents. 

‘‘In the ease of Nicoletti v. Bank of Los Banos, 190 Cal. 637, 
214 P. 51, 27 A. L. R. 1479, the court said: 

‘**The principle controlling the duty of a bank receiving com- 
mercial paper collection at a distant point would seem to be equally 
applicable to an agreement to transmit money to such a point. We 
are not lacking in authority upon that question in California, although 
the decisions are not agreed upon that matter. In the case of Davis 
v. First Nat. Bank of Frenso, 118 Cal. 600 (50 P. 666), this court, in 
dealing with the question of the liability of a bank which had taken 
a draft for collection, held that its duty was complete when it sent 
the draft through ordinary banking channels to another bank for 
collection, and this was true even though the plaintiff did not know 
that such was the custom of the bank. In that regard the opinion 
states as follows: ‘‘In making the collection the bank was acting as 
the agent of the plaintiff, and from the nature of the transaction was 
required to employ a subagent, and, as the agent of the plaintiff, was 
bound to exercise reasonable care and diligence, as well in the employ 
of its subagent as in the discharge of any other of the duties assumed 
by it. If in making the collection it followed the course usually taken 
by banks under similar circumstances it cannot be held to have been 
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negligent. Dorchester Bank v. New England Bank, 1 Cush. (Mass.) 
117; Indig v. National City Bank, 80 N. Y. 105.’’ The decision of 
the Supreme Court of Massachusetts thus cited by this court as au- 
thority for the decision (Dorchester Bank v. New England Bank 
[supra]), contains the following: ‘‘The bills undoubtedly were in- 
tended to be transmitted to Washington for collection, and if the de- 
fendants employed suitable subagents for that purpose, in good faith, 
they are not liable for the neglect or default of the subagents.’’ ’ 

‘“‘The Chief Justice, in delivering the opinion in the case of 
Fabens v. Mercantile Bank, 23 Pick. (Mass.) 330, says: 

** “Tt is equally well settled, that when a note is deposited with a 
bank for collection, which is payable at another place, the whole duty 
of the bank so receiving the note in the first instanee, is seasonably 
to transmit the same to a suitable bank or other agent at the place of 
payment. And as a part of the same doctrine, it is well settled, that 
if the acceptor of a bill or promisor of a note, has his residence in 
another place, it shall be presumed to have been intended and under- 
stood between the depositor for collection and the bank, that it was to 
be transmitted to the place of the residence of the promisor.’ 

‘‘The rule announced in these decisions is supported by a decided 
weight of authority. Many cases are cited sustaining this doctrine. 
It must be conceded that there is a conflict of authority as to 
the liability of a bank which accepts commercial paper payable at a 
distant point for collection, the New York rule being that the bank 
contracts to collect the paper and that its correspondents are its 
agents, for whose negligence it is liable. However, courts adhering 
to the New York rule have always held that that rule may be modi- 
fied or changed either by universal custom or by positive agreement. 
In Allen v. Merchants’ Bank of the City of New York, 22 Wend. 
(N. Y.) 215-232 (34 Am. Dee. 289), the court, speaking through Jus- 
tice Verplanck, said: 

‘**The bank, if its officers think fit, and the dealer will consent, 
may vary that liability in either case. It may receive the paper only 
for transmission to its correspondents. That would form a new and 
different contract, and would limit the responsibility to good faith 
and due discretion in the choice of an agent.’ 

‘‘In Exchange National Bank v. Third National Bank, 112 U. S. 
276-281, 5 S. Ct. 141, 143 (28 L. Ed. 722), the court, in speaking of 
the rule announced by those courts which had accepted the New 
York doctrine, said: 

«««. . The contrary doctrine, that a bank receiving a draft 
or bill of exchange in one state for collection in another state from a 
drawee residing there, is liable for neglect of duty occurring in its 
collection, whether arising from the default of its own officers or 
from that of its correspondent in the other state, or an agent em- 
ployed by such correspondent, in the absence of any express or im- 
plied contract varying such liability, is established by decisions in 
OW BO we we 
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§ 116. Introductory Remarks 


If I make a promise to give my friend one hundred dollars on 
the first of the month and refuse to do so when the time comes he 
will be disappointed; he may think he has a grievance. But no one 
would say that he has as much of a grievance as my creditor, to 
whom I owe a like amount for merchandise sold and delivered to 
me, and whom I disappoint also by a refusal to pay. In each case 
[. have dishonored a promise. But regarding the matter from the 
standpoint of the disappointed parties, it will be conceded instantly 
that my creditor has the more meritorious complaint. This judgment 
does not need to be reasoned nor supported with argument; it is 
intuitive, and proceeds out of that natural sense of justice which is 


common to all normal minds. 
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The doctrine of consideration is based largely on the foregoing 
thought. Law is not an instrument for teaching ethics. It is true 
that the ethical aspect of a transaction is often considered by the 
courts, but the main object of jurisprudence is to protect our per- 
sons and our property, so that we may continue to work together in 
economic harmony. For this purpose the law does enough when it 
undertakes to enforce the purchased promise, and disregards the 
gratuitous one. And that is about all the responsibility it can suc- 
cessfully carry. 


§ 117. What Is Consideration 


Benefit to the promisor, or detriment to the promisee, is the com- 
monly accepted definition. But the words benefit and detriment are 
to be taken in a rather special sense. Benefit here means that the 
promisor is getting something he would not otherwise be entitled to; 
it may not really benefit him in the ordinary sense. The thing or act 
he wants and gets as consideration may be actually harmful to him, 
or the bargain he makes may be a bad one and cause him loss. But 
if the thing, act or promise is what he bargained for, it will be 
taken as a. benefit in this connection. Detriment is also given a tech- 
nical meaning here; perhaps the promisee is better off for having 
suffered the so-called detriment, but if he surrenders something 
or limits himself in respect of freedom of action, he is regarded as 
giving up a right. Generally the consideration which supports a 
promise shows both phases of the definition, being at once a benefit 
to the promisor and a detriment to the promisee. But sometimes 
there is apparently only the element of detriment to the promisee, 
as in the case of a youth who receives his father’s promise of a 
thousand dollars to be paid if the son will abstain from tobacco 
until he is twenty-one. The father here may not even get the son’s 
agreement, so that he cannot be said to have any benefit in a legal 
sense. But the son has limited his freedom of action if he com- 
plies with the condition; he is therefore deemed to experience a legal 
detriment, in spite of the fact that he may be better off without the 
tobaceo. The promise of an accommodation maker may be said to 
be based on this consideration. As promisor, he gets nothing; the 
loan or other value goes to the party accommodated. But the promisee 
has let go of something in return for the note, and this surrender 
is a detriment. . 

Typical varieties of consideration are such as the payment of 
money, transfer of property, limiting personal rights, or forbearance 
as to pressing a debt. A promise is good consideration, and each of 
two promises given by the contracting parties stands as consideration 
for the other. My promise in the form of a note may be supported 
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by your promise to render future service. There is also a special 
phase shown in the following paragraph. 


§ 118. Antecedent Debt as Consideration 


Will an instrument given for a debt already existing be suffi- 
ciently based on consideration? The Act says yes to this question. 
lt provides: 

**Sec. 25. Consideration—What Constitutes. 

‘*Value is any consideration sufficient to support a simple con- 
tract. An antecedent or pre-existing debt constitutes value; and 
is deemed such whether the instrument is payable on demand or at 
a future time.’’ 

(The Illinois statute reads, ‘‘An antecedent or pre-existing claim, 
whether for money or not, constitutes value where an instrument is 
taken either in satisfaction therefor or as security therefor and is 
Geemed such, whether the instrument is payable on demand or at 
a future time.’’) 

Accordingly, a note given for an open account has sufficient con- 
sideration, and so has a negotiable instrument given in renewal of a 
prior one. In such transactions there are different ways of deal- 
ing. Sometimes the paper is taken in actual payment, the account 
being satisfied or the old paper cancelled and surrendered. Again, 
there may be a definite extension of the debt, shown by a future 
maturity date. In these cases it is easy to trace a detriment to the 
creditor and a benefit to the debtor who makes the promise. But 
the dealing may be such that the paper is not regarded as payment, 
and it may be demand paper, so that the element of forbearance or 
extension of time is lacking. Here we have such a situation that 
the only possible consideration must be found in the previous rela- 
tion of debtor and creditor. The Act says the old debt is sufficient 
consideration, ‘‘whether the instrument is payable on demand or at 
a future time.’’ The promise becomes so far identified with the 
former underlying transaction that whatever benefit to the promisor 
or detriment to the promisee served as consideration in the first place 
is now read into the new engagement. 


§ 119. Barred or Outlawed Claims as Consideration 

An old debt may be the consideration for a bill or note, even 
though that debt has been discharged by operation of law, as for 
instance, by a discharge in bankruptcy, or by the operation of the 
statute of limitations. The underlying thought is that the debt 
still exists, and the only reason the old debt cannot be enforced is 
that the remedy has for reasons of public policy been suspended. 
If the debtor wishes to forego the benefit which the law has al- 
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lowed him and give a new obligation, it is well settled that such a 
pre-existing debt will be a sufficient consideration for the new 
bill or note. 


§ 120. Surety’s Undertaking as Consideration 


The risk assumed by a surety is sufficient consideration to support 
a bill or note given by the principal of the bond or similar obliga- 
tion, for the indemnity or reimbursement of the surety. The note 
may be given as soon as the surety has assumed the risk,! or after 
a loss has attached to the surety.” 


§ 121. Exchange of Instruments as Consideration 

If two men exchange their respective notes, each of the promises 
stands as consideration for the other.* This is equally true as to 
the exchange of any other negotiable instruments. Exchange of checks 
is a common transaction. Mutual consideration is thereby furnished.4 


§ 122. Executory Agreement as Consideration 

A bill or note may be given for something to be done or fur- 
nished in the future; as for instance, service to be rendered. Here 
the promise to perform is consideration for the instrument. And 
the case is not altered though the paper matures before performance 
ean be completed. I may engage to serve as your attorney for a 
year, for a retainer which you give in the form of a note due in 
one month. The note is valid, whether or not I have been called upon 
to advise you. 

An everyday transaction which shows how the promise of a fu- 
ture act may serve as consideration for negotiable paper is a loan 
arrangement in which the note is presently given by the borrower, 
while the creditor undertakes to disburse the loan fund as certain 
things occur. The note is valid from the moment it is issued, though 
not a penny has yet been paid for it. 

§ 123. Promise by Party Already Bound Not Consideration 

We must observe this in regard to a promise as consideration, 
that if the person who offers the promise, as consideration for a 
promise made to him, is already bound in law to do the very thing 
he now offers, such an undertaking is not consideration. A husband 
whose wife was estranged gave a note to induce her to live with him. 
Upon a suit being brought, it was decided that the note’ was with- 
out consideration, in that her marriage vows had already committed 


1. Hapgood v. Wellington, 136 Mass. 217. 

2. Mercer v. Lancaster, 5 Pa. 160. 

3. Franklin National Bank v. Roberts Bros., 168 N. C. 473, 84 S. E. — 706. 
4. Matlock v. Scheuerman, 51 Ore. 49, 93 Pac. Rep. 823. 
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her to the burdens of matrimony.’ Two partners dissolved their firm, 
and the retiring member agreed not to compete. The next day he 
expressed dissatisfaction and threatened to make trouble; his for- 
mer partner then gave him a note for a hundred dollars on his 
renewed promise not to compete or interfere. This note was adjudi- 
cated to be without consideration, because the retiring member had 
promised no more than what the settlement agreement bound him 
to do.® 


§ 124. Release of Debt as Consideration 


Where an old debt forms the basis of a new promise given in the 
form of a negotiable instrument, it is not always necessary to look 
to the old consideration exclusively. Sometimes the wish of the 
parties is to substitute the new obligation for the old, and when 
the instrument is so taken the old debt is cancelled and the new 
debt takes its place. The release of the former debt is a good con- 
sideration for a bill or note so taken. And it may not always be 
the case that the obligation released is clear-cut and definite. There 
may be a dispute as to its amount or as to the existence of any lia- 
bility at all. But the compromise and release of an old and doubt- 
ful claim will support the new promise. 

An illustration is found in the case of a family dispute, where 
on the death of the father leaving a will which. gave most of the 
property to one son, the other heirs claimed that the will was invalid 
by reason of undue influence and mental incompetency of the testa- 
tor. Rather than have litigation over the matter, a settlement was 
arrived at and suitable instruments prepared to carry out such set- 
tlement. Later, other members of the family tried to avoid their 
obligations arising out of the settlement, claiming that the will was 
invalid anyway, and that therefore there was no consideration. But 
the court held that there had been a real doubt and a real dispute, 
and the release and compromise of his claim by the favored heir was 
a sufficient consideration for the agreements he received.” 

The principle just stated is limited to this extent, that there 
must be a real dispute and a real claim which might have a chance 
of being successfully asserted. If the claim which has been released 
was merely a trumped-up demand, having no foundation in law or 
fact, and could not on any contingency be successfully maintained 
in court, the release of it will not amount to consideration. This is 
illustrated by another family settlement case, where a wife died, leav- 
ing a will but having no property to pay the legacies provided in it. 


5. Roberts v. Frisby, 38 Tex. 320. 
6. Mader v. Cool, 14 Ind. App. 299, 56 A. S. R. 304. 
7. Smith v. Smith, 36 Ga. 184, 91 Am. Dec. 761. 
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Her heirs importuned the surviving husband to satisfy these legacies, 
and went so far as to pretend that he was legally liable for them. 
Their clamor was such that he finally gave his written obligations 
to pay the legacies, but being better advised later, declined to pay. 
The heirs sued him, and he defended successfully on the theory of 
iack of consideration. The heirs tried to invoke the general prin- 
ciple of release as consideration, but the court referred to the dis- 
tinetion just shown and said that the compromise or release of an 
old claim could not serve as consideration for a promise unless 
there really was something to compromise.® 


§ 125. Compromise of Damage Claims as Consideration 


The principle of compromise and release as a consideration is 
broad enough to include the settlement of claims arising out of 
wrongs or injuries. It is not necessary that the old liability be a 
.contract debt at all. If there is a real dispute and a reasonable 
doubt as to whether there may not be a liability for damages, the 
compromise of such a claim is sufficient consideration for a note 
executed in satisfaction of it, and thereafter the note will represent 
the liability, having been substituted for the former unliquidated 
claim. | ; 


§ 126. Renewal of Forged Paper as Consideration 


An occurrence not frequent, but one which does happen, is that 
a party whose name has been forged to a negotiable instrument will 
at the maturity of it give a note in renewal; this as a rule is done 
to shield the guilty party. There have been a number of cases in 
which the makers of such renewal notes have tried to defend on the 
ground that since there was absolutely no shadow of liability on 
their part in the first place, the renewal notes could not be held 
to be based on any antecedent debt or the release of it. At first blush 
this might seem like a reasonable view, but the result of most of 
these cases has been to hold the maker of such renewal paper liable. 
Different views regarding the consideration have been expressed in 
the opinions, but the most logical and persuasive is shown in an 
Iowa decision, in which it was said that the consideration for such 
renewal paper was not the release of an antecedent debt by the maker, 
but the release of the bank’s claim against the forger. Undoubtedly 
the taking of the new paper would prevent any civil suit against the 
forger for his wrong, and the release of such a civil claim was held to 
be a detriment that would support the new note.® 


8. Schnell v. Nell, 17 Ind. 29, 79 Am. Dec. 453. 
9. First State Bank v. Williams, 121 N. W. Rep. 702, 23 L. R. A. N. S. 1234. 
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§ 127. Consideration for Notes Given to Restore Bank Assets 


When the capital or surplus of a bank has become so far reduced 
as to impair the value of its stock, or threaten its very existence, 
officers of such bank have in many instances built up the impaired 
assets again by putting their own personal notes into the bank. De- 
fence has been offered to such notes on the theory that there was 
no consideration to support them. But such paper has quite gen- 
erally been enforced. The courts are disposed to find the consider- 
ation in the fact that the stock held by such persons was prevented 
from dropping in value, or that the continuance of the institution 
as a going concern prevented loss; the benefit so derived by the 
maker of the notes supported the promise.!° 


§ 128. Consideration for Subscription Notes 


There has been much speculation, in the law of contracts, as to 
what is the consideration which supports a promise to give a volun- 
tary donation to some charitable or other worthy public cause. Fre- 
quently such subscriptions are represented by promissory notes, and 
the courts have been called upon again and again to consider the 
defense to such notes of lack of consideration. It is now almost 
universally held that such notes are enforcible, but different theories 
prevail regarding the consideration. Sometimes it is found in the 
implied promise of the institution or enterprise benefited to carry 
cut the specific object for which the donation was promised. Other 
courts prefer to base it on the fact that all the promises of the 
donors are made in reliance on each other. It would be unprofitable 
to trace the different theories, inasmuch as the practical result is the 
same in practically all jurisdictions and a subscription note is quite 
generally enforcible. 


§ 129. Moral Consideration 


A son made a note in favor of his mother, covering the amount 
which she had previously advanced to him for his college expenses. 
When the money was supplied by her there was no thought on either 
side of repayment; it was not a loan, but such pecuniary assistance 
as any parent may render a child. Later, however, the son saw fit 
to promise repayment. His mother died before the note was due, and 
then the son did not care to pay the money for the benefit of heirs. 
He was sued and defended on the ground that there was no con- 
sideration. The court sustained this view, holding’ that while there 
might have been a moral obligation on his part to reimburse his 
mother, there was no debt and no legal liability at any time.!! 

This case represents the general attitude of the courts toward 


10. Note L. R. A. 1917 B, 688. 
11. Gooch v. Allen, 70 W. Va. 38, 73 S. E. Rep. 56, 37 L. R. A. N. 8. 930. 
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moral obligations. Although such motives as gratitude, honor, family 
affection or the like, may inspire a person to issue negotiable paper, 
a distinction is always made between motive and consideration. Un- 
less the situation is one which imposes a duty of the kind the law 
will enforce, paper issued to cover a debt of conscience has no 
consideration. A note was given in one instance by a man who had 
recommended a broker to his friend; the broker’s failure caused the 
friend a heavy loss, and the maker of the note, feeling some re- 
sponsibility, undertook, by issuing his own paper, to assume the loss 
himself. Later it became very difficult for him to meet the obli- 
gation, and suit was brought upon the paper by the payee. The 
holding here was in line with the principle just stated; the point of 
honor involved was held to be no consideration for the note.!* 

The rule as above stated is usually qualified by the proviso that if 
the debt of conscience is one which arises from a liability which once 
existed in fact but later became barred, as through bankruptcy, or 
the statute of limitations, a bill or note given to cover it is good. 
lt is possible to view such a transaction as an exception to the general 
rule regarding moral consideration, but it is not necessary to view the 
matter in this light; it may be more logically assimilated to the doc- 
trine of pre-existing debt, fully discussed above. 


§ 130. Illegal Consideration 

A promise cannot be enforced if the consideration for it is some 
thing, act, or promise which is illegal in its nature. If the courts 
should enforce such contracts, the result would be to stultify the law. 
The consideration may be illegal because it violates some rule of the 
positive law, or because it is contrary to sound public policy. 

The most simple and obvious application of this doctrine is in 
those instances where the consideration: violates a statute. A note 
or check given in payment for fish or game which was being sold 
contrary to the game laws of a state could not be enforced by the 
payee because of the illegality tainting the transaction. A note or 
eheck for the price of liquor sold in violation of law is likewise 
bad, in the hands of the payee or anyone else except a holder in due 
course. Gambling is very generally forbidden by statute, and paper 
issued for a gambling debt or in furtherance of a gambling transac- 
tion is in this category. No matter what the statute may be, if the 
purpose of the transaction is to procure or to pay for its violation, 
the paper is void as between the original parties. 

But the reader knows that the field of law is very much broader 
than statute law. By far the greater portion of the rules and prin- 
ciples which regulate men in their civil relations is comprised in 


12. Morris v. Norton, 75 Fed. Rep. 912. 
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that great body of teachings known as the common law, which is 
1o be found and exemplified in the decisions of our courts. This 
greater portion of our law is sometimes referred to as case law, 
and sometimes as ‘‘unwritten law,’’ being unwritten in the sense 
that it has never been enacted in statutory form. If the considera- 
tion for a promise violates some rules of this body of law, the con- 
sideration is bad and will not support the promise. For example, 
ene of the cardinal principles of the common law is the prevention of 
fraud, either as against individuals or as against the public gen- 
erally. About a generation ago, an ingenious fraud appeared in 
agricultural districts and spread so widely that the name of the 
scheme has ever since typified similar dealings. ‘‘Bohemian oats 
contracts’? came to be known to the courts as a very clever trick 
for playing on the avarice of people. A certain kind of oats, sup- 
posed to be newly introduced, was sold the farmer at a price far 
in excess of ordinary market values; he was induced to make this 
purchase by the promise on the part of the seller to buy back 
a large portion of his first crop at the same price. The promoters 
of this scheme could continue to sell their oats at very fancy 
prices so long as they were able to find fresh victims willing to 
take a chance, but manifestly the extension of this scheme would 
result in a final breakdown, at a time when the public would refuse 
to buy any more Bohemian oats. Such contracts produced much 
litigation in the eighties and nineties of the last century. In a 
typical case in Michigan, it was held that the farmer who had given 
a note as part payment of such contract was not liable to the payee, 
because any such scheme was based on fraud and must lead to 
eventual loss by a large number of persons.1* This particular scheme 
is old, but comes up every once in a while in a new guise, having 
in very recent years been applied to such diverse commodities as 
brood sows and silk stockings. 

Parties who exchange checks merely for the purpose of a con- 
spiracy against their bankers are engaging in an illegal transaction, 
and each check is supported by a consideration that the law will not 
recognize. Such a conspiracy was framed by one party living in 
Toronto and another in Detroit. Each supplied the other with a 
sheaf of signed checks, and when one wanted money he would de- 
posit such a check, and advise the other party, who would then 
deposit in his bank the check of the first party. When the scheme 
was played out, one of these parties had money coming from the 
other and brought suit to recover. Recovery was denied. It was 
said that neither was entitled to any help from the courts, that the 
consideration for all such paper was unlawful, and that the 


13. McNamara v. Gargett, 68 Mich. 454, 13 A. S. R. 355. 
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courts are busy enough untangling legitimate transactions without 
undertaking to enforce a balance which has accrued to one of two 
persons out of fraudulent dealing.‘ 

The commission of a wrong, or an agreement to commit a wrong, 
would obviously be an unlawful consideration. For instance, if a 
check were given to a man for his promise to go out and beat the 
drawer’s enemy the consideration would be illegal. 


§ 131. Consideration. Contrary to Public Policy 

This term includes all of the field of positive law and quite a ter- 
ritory besides. It relates to the thought of public good. The courts 
tend to discourage transactions which can be seen to have an in- 
jurious effect on public morals, health or general welfare. And this 
is true even though the particular subject is one which is not covered 
by any positive rule of law. The sanctity of the home, the integrity 
cf the marriage relation, and the purity of government are typical 
objects of solicitude in this field. If the consideration of a contract 
violates sound public policy, it will be declared unlawful. This prin- 
ciple often emerges in the field of commercial paper. For instance, 
it is against public policy to interfere with elections, so that a bill 
or note given to a candidate as the price of his withdrawal would 
be unlawful. A check given to a witness who was needed in a court 
of justice to induce him to secrete himself and avoid process is 
another illustration. A note given to an unmarried person for the 
promise of such person to stay single, or a note given to a married 
person as an inducement to obtain a divorce, would be contrary to 
public policy and unenforceable between the parties. The field in 
which this doctrine operates is extremely broad, and the multiplica- 
tion of cited cases or illustrations would be useless. It is a fairly 
safe generalization to say that a consideration which would offend 
against public policy can usually be recognized as one which would 
at the same time offend against ordinary good conscience. 


§ 132. Necessity for Consideration 

That consideration is a fundamental requirement has been im- 
plied in all the foregoing discussion, but the reader will have ob- 
served that our statements have been qualified so as to respect the 
rights of a holder in due course. We would now do well to observe 
the language of the statute. 

“‘See. 28. Effect of Want of Consideration. 

‘* Absence or failure of consideration is matter of defense as against 
any person not a holder in due course; and partial failure of con- 
sideration is a: defense pro tanto, whether the failure is an ascer- 
tained and liquidated amount or otherwise.’’ 


14. Kremer v. Smith, Supt. Co., 227 Mich. 451, 198 N. W. Rep. 908. 
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This section takes notice that trouble may come from either of 
two causes: There may never have been any consideration, or it may 
have been executory, in the nature of a promise, and may have 
failed in whole or part. This section also sets the holder in due 
course up on the usual island of safety, where he is serenely exempt 
from the worries that may vex other holders. We are going to 
study this favored individual in a later article. But here it is per- 
tinent to say that one of his qualifications is that he has taken the | 
paper without notice of any infirmity in it. Knowledge of this par- 
ticular infirmity, that is, lack or failure of consideration, will prevent 
one from being a holder in due course.'® 


§ 133. Consideration for Acceptances and Indorsements 


For convenience of discussion, this chapter has treated consider- 
ation from the standpoint of maker or drawer. But we must re- 
member that after a negotiable instrument has commenced to travel 
it picks up a new engagement at every stage of its journey, and all 
these later promises require consideration too. 

As to the acceptor of a bill of exchange, his engagement is often 
based upon a pre-existing debt in that he owes the drawer a 
balance; or he may be extending a loan and the consideration is the 
drawer’s promise to repay. And of course any one of the vari- 
cus sorts of consideration already noticed may apply here. A trade 
acceptance is a bill of exchange, and the acceptor of it is paying 
for something; the commodity or other thing received is his con- 
sideration. 

The indorser also must receive a consideration if he is to be held 
to his liabilities as such, though it seems that he may transfer the 
paper as a gift, or being agent or trustee, transfer the instrument 
to its true owner, without getting any consideration for his act. His 
indorsement in such eases is effective to carry title, but for lack 
of consideration does not create any liability which his transferee 
ean enforce.1®, A pre-existing debt of the indorser is sufficient founda- 
tion to support an indorsement with all its implied liabilities. And 
this is equally true, whether the transfer is by way of payment, or 
for collateral security. 

As to accommodation parties, guarantors and sureties, the con- 
sideration for their engagement is generally in the form of detriment 
to the promisee, in that he lets go of value on the faith of their 
promise. The contract of such parties will be treated at length in a 
later article. 


15. Washington Trust Co. v. Keyes, 88 Wash. 287, 152 Pac. Rep. 1020. 


16. As to donor, see Weston v. iHght, 17 Me. 287, 35 Am. Dec. 250. As to 
trustee, see First National Bank v. Reinman, 125 S. W. Rep. 443, 28 L. R. A. N. 8. 
530. 
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§ 134. Consideration for Signatures After Delivery 


A banker who has made a loan becomes dissatisfied with the note 
signed by the maker and calls the latter in to ask for further 
security. The maker then gets a friend or relative to come and add 
his signature to the note, as joint maker or as indorser. Is the paper 
improved? Not very much, because the new party is not bound, ex- 
cept as the paper might in the future come to a holder in due 
course. The trouble is that there was no consideration for the new 
signature. And this is not saying that an accommodation maker 
or indorser may not bind himself as such; where a party has signed 
as surety or accommodation maker at the time the instrument was 
given, unquestionably such party is bound, though he has not him- 
self received any part of the consideration. And he may even sign 
after the note has been made and delivered, if his signature was ar- 
ranged for in advance, and if the consideration was paid in reliance 
on his promise to sign. But our supposed case was one where no 
previous arrangement had been made and no fresh consideration fur- 
uished. The new signature has no legal effect between the im- 
mediate parties. If some fresh consideration can be brought into 
the transaction to support the new signature, of course the rule is 
satisfied. An extension of time may be given, or the loan increased, 
or a lower rate of interest charged; if any new detriment is suf- 
fered by the creditor, or new benefit is enjoyed by the debtor, this 
will serve to support the new promise. But in default of such fresh 
consideration, there is no liability on the part of the new signer, 
unless the paper should happen to come into the hands of a holder 
in due course.1* 


17. Note 44 L. R. A. N.S. 481. 


(To be continued) 




























































































Banking Decisions 


te: ie degeenees een callie adhiunddy dhint te epee tones of the 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


DRAWER OF CHECK DISCHARGED WHERE 


HOLDER RECEIVES DRAWEE’S DRAFT 
IN PAYMENT 


Berg v. Federal Reserve Bank of Minneapolis, Supreme Court of 


North Dakota, 213 N. W. Rep. 963 


A check should be presented for payment in cash. If the 
holder takes the drawee’s draft in payment, he takes it at his own 
risk; and if the draft is dishonored, the drawer of the check is 
discharged and the holder has no right against him. 

This rule was applied in the following circumstances. The 
plaintiff purchased a draft from a bank at Stady, N. D., giving 
in payment a check on a bank at Hanks, N. D. The Stady bank 
sent the plaintiff’s check to a Minneapolis bank, which in turn 
delivered it to the defendant Federal Reserve Bank for collec- 
tion. The Federal Reserve Bank sent the check direct to the 
Hanks bank and received the latter’s draft in payment. The draft 
was not collected because of the failure of the Hanks bank. The 
Stady bank stopped payment on the draft that it had issued to 
the plaintiff and the plaintiff brought this action against the de- 
fendant Federal Reserve Bank on the ground that it was negligent 
in sending the plaintiff’s check direct to the drawee and receiv- 
ing a draft in payment. 

The court held that the question as to the defendant’s negli- 
gence was not involved. The acceptance of the draft in pay- 
ment of the check discharged the plaintiff from all liability on the 
check. And, clearly, the drawer of a check who is discharged 
from liability thereon has no cause of action against the collecting 
bank which accepts a draft in payment of the check. 

NOTE: Under a statute passed in North Dakota in 1927 (House 
Bill No. 249) banks are permitted to send checks received for col- 
lection direct to the drawee banks and receive exchange in pay- 
ment. The same statute provides that a collecting bank shall not 
be responsible for the negligent acts of its correspondent banks 
in the making of collections. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) § 997. 
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Action by C. M. Berg against the Federal Reserve Bank of Min- 
neapolis. From a judgment for plaintiff, defendant appeals. Re- 
versed, and action dismissed. 

McGee & Goss, of Minot, and A. Ueland, of Minneapolis, Minn., 
for appellant. 

E. R. Sinkler and G. O. Brekke, both of Minot, for respondent. 

CHRISTIANSON, J.—The plaintiff, Berg, brought this action 
against the Federal Reserve Bank of Minneapolis to recover $540.25, 
with interest from October 8, 1923, alleged to be the amount of a 
check drawn by the plaintiff, Berg, upon the Security State Bank of 
Hanks, and payable to the order of the State Bank of Stady. The 
case was tried to the court, without a jury, and resulted in a judg- 
ment in favor of the plaintiff for the amount demanded, and the 
defendant has appealed. 

The material and undisputed facts are as follows: On October 
30, 1923, the plaintiff, Berg, had on deposit, subject to check, in the 
Security State Bank of Hanks the sum of $1,024.25. On that day 
he went to the State Bank of Stady, in this state, and purchased 
trom that bank a draft in the sum of $540.14, drawn by the said 
State Bank of Stady on the Midland National Bank of Minneapolis, 
and payable to the order of E. E. Engberg, county treasurer of 
Divide county in this state. Plaintiff paid the State Bank of Stady 
for said draft by giving to it his check, dated on that day, drawn 
on the Security State Bank of Hanks, in the sum of $540.25. The 
plaintiff, Berg, thereupon transmitted the draft to Engberg, the 
payee named therein, and the Stady bank placed upon the check it 
had received from Berg its general and unrestricted indorsement, 
and transmitted the same to the Midland National Bank of Minne- 
apolis. The Midland National Bank is one of the member banks 
of the defendant. On November 2, 1923, the Midland National Bank 

indorsed the check, and delivered the same to the defendant for col- 
lection. On the same day the defendant sent the check and certain 
other items on the Security State Bank of Hanks, by mail direct to 
the Hanks bank for payment and remittance. On November 7th 
the defendant received, from the Security State Bank of Hanks, its 
draft drawn on the First National Bank of Minneapolis for $995.32, 
which said draft included the amount of the check in suit. This draft 
was presented by the defendant for payment on the same day, but 
payment was refused and the draft protested for nonpayment. The 
Security State Bank of Hanks was closed on November 6, 1923. The 
Stady bank refused to pay the draft which it had issued to Engberg 
for the check in suit, and such draft was protested for nonpayment. 

It is contended by the appellant that it was authorized to send 
the check direct to the Security State Bank of Hanks and to accept 
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the draft of that bank in payment by virtue of regulation J (8) 
1920, and defendant’s check clearing and collection circular No. 286, 
issued on the authority of said regulation. A considerable portion of 
the argument of both parties is devoted to the question of the liability 
of a bank which undertakes the collection of commercial paper at a 
distance. In short, it is contended by the appellant that the so-called 
‘‘New York’’ rule is applicable to the transaction in suit, and that 
hence plaintiff had no contract with the defendant concerning the 
check or its collection; that defendant has violated no duty which it 
owed the plaintiff, and, consequently, there is no cause of action. 
On the other hand, the respondent contends that, while regulation 
J (8) 1920 authorized the defendant bank to send checks for col- 
lection direct to the drawee, it did not authorize it to accept a draft 
in payment. Federal Reserve Bank of Richmond v. Malloy, 264 U. S. 
160, 44 S. Ct. 296, 68 L. Ed. 617, 31 A. L. R. 1261. And he further 
eontends that the ‘‘Massachusetts,’’ and not the ‘‘New York,’’ rule 
is applicable. We find it necessary to determine the correctness of 
these respective contentions. The plaintiff did not deliver the check 
in suit to the State Bank of Stady for collection. He delivered 
it in payment of a draft which he purchased from that bank. As a 
result of the execution and delivery of the check to the State Bank 
of Stady, certain definite obligations were created. The plaintiff 
engaged that on due presentation of the check to the Security State 
Bank of Hanks the check would be accepted and paid according to 
its tenor, and that, if it was dishonored, and the necessary proceed- 
ings on dishonor duly taken, he would pay the amount thereof to 
the holder, or to any subsequent indorser who might be compelled 
to pay it. Section 6946, Comp. Laws 1913; Negotiable Instruments 
Law, §61. And the State Bank of Stady in accepting the check 
undertook to present it for payment within a reasonable time, and 
with the understanding that, if the check was not so presented, the 
plaintiff as the drawer thereof would ‘‘be discharged from liability 
thereon to the extent of the loss occasioned by the delay.’’ Section 
7070, Comp. Laws 1913; Negotiable Instruments Law, § 186; Lloyd 
Mortgage Co. v. Davis, 51 N. D. 336, 199 N. W. 869, 36 A. L. R. 465. 

The State Bank of Stady did not receive the check in suit for 
collection. The check was received and accepted in payment of the 
draft which the Stady bank issued and delivered to the plaintiff. 
The check was the property of the State Bank of Stady, and not 
the property of the plaintiff. From the time of the delivery of the 
check by the plaintiff to the bank ‘‘it became the owner of the 
check; it could have torn it up or thrown it in the fire or made 
any other use or disposition of it which it chose, and no right of 
defendant would have been infringed.’’ Burton v. United States, 
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196 U. S. 283, 297, 25 S. Ct. 248, 246, 49 L. Ed. 482, 486. The 
right to collect the check was vested in the State Bank of Stady, 
and the correlative obligations arising from this right rested upon 
it. The State Bank of Stady transmitted the check to the Midland 
National Bank as owner, and not as an agent of the plaintiff for the 
purpose of collecting the amount of the check from the bank upon 
which it was drawn. The legal relations assumed by the plaintiff 
and by the State Bank of Stady upon the execution and delivery of 
the check were definite and certain. If the check was duly presented, 
but dishonored, and the necessary proceedings on dishonor duly 
taken, plaintiff was obligated to pay the amount thereof to the holder 
or to any subsequent indorser who might be compelled to pay it. 
Section 6946, Comp. Laws 1913. 

The rights of the plaintiff in this case are only those which arise 
out of his contract with the State Bank of Stady. ‘‘If those rights 
were affected by the act or omission of defendant, they were affected 
only because the contract so stipulated. The defendant’s duties arose 
out of its contract with the initial bank, or out of its relation with 
that bank as owner of the paper.’’? Douglas v. Federal Reserve Bank, 
271 U. 8. 489, 494, 46 S. Ct. 554, 556, 70 L. Ed. 1051, 1054. 

A check is payable in money. If, however, the holder of the 
check is willing to accept anything else in payment, and the drawee 
bank is willing to give it, the drawer of the check is not concerned. 
His contract is fulfilled when the check is paid. 5 R. C. L. pp. 498, 
499. As is said in Morse’s authoritative work on Banks and Bank- 
ing: 


‘‘The legal obligation of the bank is to pay the customer’s checks 
in such paper or coin, and in such quantities of paper or coin of any 
specific denomination as the law of the land makes legal tender in the 
ease of any ordinary debt. . . . No other species of tender than that 
authorized by the laws of the land can relieve the bank from liability 
to the drawer. 

‘‘But this obligation of the bank, at strict law, may of course 
be waived and dispensed with by the express or implied consent of 
the holder of the check. He is perfectly at liberty to accept any 
representatives of value which the bank may offer to him. If he does 
so accept, that is to say, if, at the time when such representatives 
are offered to him, he does not object to receive them on the ground 
that they are not what at law he has a right to demand, then this 
acceptance operates as a complete waiver of the holder’s right to 
refuse anything save legal tender, and the banker is discharged by 
this payment, both as towards the drawer and the holder of the 
check. Even if the holder assents to take the promissory note of 
the banker, it will discharge the check absolutely and without regard 
to the fact of whether or not it is paid at maturity. Payments are 
usually offered either in whole or in part in the bank bills or notes, 
either of the bank on which the check is drawn or of other banks, 
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which circulate as currency in the community. The holder may 
refuse these, when offered to him, if he wishes; but if he takes them, 
in the absence of fraud on the part of the bank, he assumes as his 
own the risk of their value. The waiver was perfected by the very 
act of acceptance, and cannot be afterward undone. E converso, if it 
should happen that the funds are at a premium, the profit also is 
that of the receiver. In short, the money or representatives of value, 
on the moment when they have been paid over the counter, and have 
been fairly received and accepted without objection by the payee, 
become the property of the payee, for good or for ill.’? 2 Morse on 
Banks and Banking (5th Ed.) § 247, pp. 45, 46. 


The presenting of a check for payment implies that the holder 
desires, and is ready and willing, to accept payment. Simpson v. 
Pace. Mut. L. Ins. Co., 44 Cal. 139; Noble v. Doughten, 72 Kan. 336, 
83 P. 1048, 3 L. R. A. (N. 8.) 1167. If the holder of a check pro- 
eures it to be accepted or certified, the drawer and all indorsers are 
discharged from liability thereon. Section 7072, Comp. Laws 1913; 
Negotiable Instruments Law, § 188. If the holder or his collecting 
agent presents the check for payment, and the drawer has funds 
on deposit to meet it, which the drawee is then ready and willing 
to deliver, the contract of the drawer is fulfilled. 5 R. C. L. p. 498. 
If the holder, instead of receiving money, causes the check to be 
deposited to the credit of his account in the drawee bank, the check 
is paid and the drawer released from liability thereon. Burton v. 
United States, 196 U. S. 283, 25 S. Ct. 243, 49 L. Ed. 482; First Na- 
tional Bank v. Burkhardt, 100 U. S. 686, 25 L. Ed. 766. And, if 
the holder, in lieu of money, accepts a draft from the drawee bank, 
such acceptance amounts to payment, and he takes the draft at his 
own risk, and not at the risk of the drawer of the check. Simpson 
v. Pae. Mut. Life Ins. Co., 44 Cal. 189; Anderson v. Gill, 79 Md. 
312, 29 A. 527, 25 L. R. A. 200, 47 Am. St. Rep. 402; Comer v. 
Dufour, 95 Ga. 376, 22 S. E. 543, 30 L. R. A. 300, 51 Am. St. Rep. 
89; Loth et al. v. Mothner et al., 53 Ark. 116, 13 S. W. 594; 2 Morse 
on Banks and Banking (5th Ed.) § 426; Daniel on Negotiable Instru- 
ments, § 1591. 

The plaintiff cites and relies upon the decision of this court in 
Pickett v. Thomas J. Baird Investment Co., 22 N. D. 343, 133 N. W. 
1026. In our opinion the decision cited is authority against, rather 
than for, the plaintiff. In that case the plaintiff, Pickett received a 
check from the Baird Investment Company for certain moneys which 
that company owed him. The check was drawn on a bank at Lakota 
in this state. On receipt of the check Pickett indorsed and de- 
livered: it to the First National Bank of Duluth, where it was 
credited to his account. The Duluth bank sent the check direct by 
mail to the drawee bank at Lakota. That bank accepted the check, 
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and sent in payment thereof a draft on a Minneapolis bank. This 
draft was protested for nonpayment. Pickett thereupon brought suit 
against the Baird Investment Company, the drawer of the check, 
and it was held that the Baird Investment Company was discharged 
from liability, and that Pickett could not recover. If the State Bank 
of Stady had brought suit against the plaintiff, Berg, upon the check 
in question here, the fact would have been precisely the same as in 
the Pickett Case. In other words, under the ruling in the Pickett 
Case, the plaintiff, Berg, was and is discharged from all liability upon 
the check. The Pickett Case, it is true, lays stress on the negligence 
of the collecting bank in transmitting the check direct to the drawee 
bank, rather than on the acceptance of a draft, instead of cash, 
in payment of the check. It is obvious, however, that the real reason 
for the discharge of liability on the part of the drawer of the check in 
the Pickett Case was the acceptance of a draft in payment of the 
check. If the Lakota bank had paid the check in cash instead of by 
draft, no injury would have resulted; and, if the check had been 
sent by the Duluth bank to some other bank at Lakota instead of to 
the drawee bank, and such other bank had accepted the same 
draft, instead of cash, in payment of the check, the resulting loss 
would have been precisely the same; and, in either event, the drawer 
of the check would have been discharged from liability. 

The ground on which liability is predicated in favor of the owner 
of a check against a collecting bank for transmitting the check direct 
to the drawee bank, or for accepting from such bank a draft in pay- 
ment of the check, is that the collecting bank was negligent, and 
breached the obligations which it owed to the owner of the check in 
so doing, and that, consequently, the owner of the check is entitled 
to be compensated by it for the injury which he sustained by reason 
of such breach of duty. Of course, if the owner of the check sus- 
tains no injury, he is entitled to no compensation. Thus, if the col- 
lecting bank transmits a check direct to the drawee bank, and accepts 
a draft in payment, and the draft is subsequently paid so the owner 
receives his money, he has no cause of action, even though the col- 
lecting bank was negligent in the method adopted in making the col- 
lection. And, clearly, the drawer of a check who is discharged from 
liability thereon has no cause of action against a collecting bank which 
accepts the draft of the payee bank in payment thereof. In such 
ease there has been no breach of any duty owing to him, nor has 
he sustained any injury. 

The fact that the State Bank of Stady stopped payment on the 
draft which it had issued and delivered to the plaintiff obviously 
cannot affect the rights of the parties to this action. That draft be- 
longed to the plaintiff, and clothed him with the same rights as 
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though, instead of paying therefor by check, he had paid the State 
Bank of Stady in actual cash at the time the draft was issued. 
Whether the defendant, Federal Reserve Bank, was authorized to 
accept a draft from the Security State Bank of Hanks in payment 
of the check, and whether such acceptance renders either the Federal 
Reserve Bank or the Midland National Bank liable to the State Bank 
of Stady (the owner of the check) for the loss resulting from the 
acceptance of such draft, is a question not involved in this case, and 
one upon which we express no opinion. 

It follows from what has been said that there was and is no such 
relationship between the plaintiff and the defendant as would en- 
title the plaintiff to recover for any negligence on the part of the 
defendant in the collection of the check. 

The judgment appealed from is reversed, and the action is dis- 
missed, 

NOTE.—The questions: (1) Whether the New York rule or the 
Massachusetts rule governs in cases where a bank accepts commer- 
cial paper for collection at a distance; (2) whether the collecting 
hank may transmit such paper direct to the drawee bank; and (3) 
whether the collecting bank may accept in payment of such paper the 
exchange or draft of the drawee bank, have been set at rest in this 
state by House Bill No. 249, chapter , Laws of North Dakota 
for 1927, which reads: 


‘‘The bank of North Dakota, or any national bank doing busi- 
ness in this state, or any state banking association as defined in 
section 519A12, Supplement to the 1913 Compiled Laws, which shall 
cash, receive for application on an obligation, or for collection or 
deposit and credit, any check, note, or other negotiable instrument 
drawn upon or payable at any other bank, savings bank, trust com- 
pany, or other financial institution located in another city or town, 
or which should be presented for acceptance or payment in another 
city or town, whether within or without this state, may, at its op- 
tion, forward such instrument for presentment or collection directly 
to the bank on which it is drawn, or at which it is made payable, 
or may forward it through the Federal Reserve Bank, or other 
recognized banking agencies, and in payment of such collection such 
bank or other agency may accept the exchange or draft of the collect- 
ing or payor bank. Such method of collection shall, in the absence 
of a special agreement to the contrary, be deemed to be agreed to by 
the parties, and the forwarding bank and successive agencies shall 
not. be liable to the owner or depositor until actual final payment is 
received by the collection of such exchange or draft, and until such 
final collection the depositor, indorser, guarantor, or surety of any 
check, draft, or other instrument so received, deposited, cashed or 
credited, shall be liable to the bank to the exent of any money paid 
out or credit given by it on account of such instrument. 

‘‘Provided, however, the bank and every other agency through 
“whose hands such instrument or the proceeds thereof shall pass shall 
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be charged with ordinary business care, and shall be liable for any 
jack thereof, or for any default or negligence on its part resulting in 
joss, but not for the default, negligence or lack of care of any other 
agencies, and the owner or depositor of such instrument shall have a 
cause of action directly against such bank, or other agencies, for his 
damage or loss on account of its default or lack of ordinary care.’’ 


DRAWER OF CHECK DISCHARGED WHERE 
HOLDER DEPOSITS IT IN DRAWEE 
BANK TO HIS CREDIT 


Fakler v. Levine, Supreme Court of North Dakota, 214 N. W. Rep. 275 


Where the holder of a check, instead of presenting it to the 
drawee bank for payment, deposits it in the drawee bank to his 
eredit and the bank subsequently fails, the drawer of the check 
is discharged from liability. 

In this case, the defendant delivered to the plaintiff two 
checks aggregating $250 in payment for certain shares of stock. 
The plaintiff deposited the checks to his credit in the bank on 
which they were drawn. The official receiving the checks gave 
the plaintiff a deposit slip, but did not credit his account or 
charge the checks against the defendant’s account. A few days 
later, the bank failed. It was held that the plaintiff’s act in 
depositing the checks released the defendant from all liability and 
that the plaintiff was not entitled to recover the amount of the 
checks from the defendant. 

NOTE: The case of Berg v. Federal Reserve Bank, referred to 
in the following opinion, will be found immediately preceding 
this decision. 


Action by C. Fakler against A. Levine. Verdict for defendant. 
From an order setting aside the verdict and granting a new trial, 
defendant appeals. Reversed, and judgment entered for defendant. 

Simpson & Mackoff, of Dickinson, for appellant. 

H. L. Halliday, of Beach, for respondent. 


PER CURIAM.—This action is controlled by the decision in the 
ease of Berg v. Federal Reserve Bank of Minneapolis (N. D.) 213 
N. W. 963, decided at this term of court. The plaintiff seeks to re- 
eover the sum of $250, the purchase price of stock purchased from 
the plaintiff by the defendant. On the 9th day of February, 1926, 


NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1001. 
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ihe defendant purchased live stock of the plaintiff, giving the plain- 
tiff at said time a check to bind the bargain in the sum of $25 on 
the Golden Valley County State Bank. The stock was delivered 
on the 13th day of February, and a check for $225 given by the 
defendant to the plaintiff at said time on the said bank, that being 
the balance due for the purchase of said stock. On the 17th of 
February thereafter the plaintiff presented the two checks at said 
Golden Valley County State Bank and requested credit for them on 
the account which he carried in the bank at that time. The checks 
were received by the assistant cashier of said bank, and a duplicate 
deposit slip was issued and delivered to the plaintiff at said time. 
On the morning of February 17th the assistant cashier received 
orders from the officers of the bank not to accept any deposits, but 
he was authorized to pay checks to any one who presented the same 
for payment, and it is conceded that neither plaintiff nor defend- 
ant had any knowledge of such orders. Both plaintiff and defend- 
ant carried large accounts in the bank and had confidence therein. 
The assistant cashier receiving the checks did not give the plaintiff 
eredit for the amount of the checks, and did not charge the same 
to the account of the defendant. The bank continued to pay all 
checks that were presented up to and including February 20, 1926. 
February 21st was on Sunday, and the next day, being the 22d of 
February, a legal holiday, the bank did not open until the 23d, 
when it closed for business and went into the hands of a receiver 
as an insolvent bank. The checks were returned to the plaintiff, 
who then made demand upon the defendant for payment, and, pay- 
ment being refused, he brought this action to recover thereon. The 
case was tried to a jury, and a verdict was rendered for the de- 
fendant. A motion to set aside the verdict and for a new trial 
was granted by the court, and from the order setting aside such 
verdict and granting a new trial the defendant appeals. 

It is clear from the evidence in this case that, if the plaintiff had 
demanded payment at the time he presented the checks at the bank, 
he would have been paid. It is conceded that the defendant had 
money in the bank to pay the checks, and that the bank was paying 
all checks at the time. But the plaintiff did not want the money; 
he wanted credit for the amount of the checks in his regular account 
at the bank, and it was at his own request that the checks were 
received by the bank for credit, and a deposit slip given to him. 
In the case of Berg v. Federal Reserve Bank, supra, this court held 
that the maker of a check engages that, on due presentation of the 
check at the bank, the check will be accepted and paid according 
to its tenor, and that, if dishonored and the necessary proceedings 
on dishonor be duly taken, he will pay the amount to the holder, 
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or to any subsequent indorser who might be compelled to pay it, citing 
section 6946, C. L. 1913 (Negotiable Instruments Law, § 61). ‘‘If the 
holder, instead of receiving money, causes the check to be deposited 
to the credit of his account in the drawee bank, the check is paid 
and the drawer released from liability thereon’’—citing Burton v. 
United States, 196 U. S. 283, 25 S. Ct. 243, 49 L. Ed. 482; First 
National Bank v. Burkhardt, 100 U. S. 686, 25 L. Ed. 766. 

It is clear from the evidence that what was done at the bank 
was done at the request of the plaintiff, and the order of the lower 
court must be reversed, and judgment entered for the defendant. 
It is so ordered. 


BANK CASHIER MAY REFUSE TO DISCLOSE 
DEPOSITOR’S BALANCE TO 
TAX OFFICIALS 


State, ex rel. Hess v Smith, Supreme Court of Ohio, 157 N. E. 
Rep. 327. 


Under the laws of Ohio a bank cashier may not be compelled 
at the instance of a tax official to produce the books of the bank 
for the purpose of disclosing to the official the status of the 
depositor’s account. And the cashier is not in contempt of court 


for refusing to produce such books or testify as to what the bank’s 
records show. 


Application by the state, on the relation of William F. Hess, Audi- 
tor of Hamilton county, for a subpoena to compel the appearance of 
R. Cliff Smith, cashier, of the Citizen’s National Bank & Trust Com- 
pany. Defendant was committed for contempt by the probate court 
for refusal to testify, and he petitioned for writ of habeas corpus. 
Judgments of court of common pleas, discharging petitioner and re- 
versing judgments of probate court, were affirmed, by the Court of 
Appeals, and relator brings error. Affirmed as to the latter judg- 
ment. Habeas corpus case not considered. 

On January 5, 1925, Hess, the county auditor of Hamilton county, 
summoned Smith, who was the cashier of the Citizens’ National Bank, 
requiring the latter to appear before him to testify under oath relat- 
ing to the bank balances of a person, then deceased, on the tax-listing 
days during the years 1919 to 1924, inclusive. The cashier refused 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 328. 
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to respond to this notice on the advice of the bank president. There- 
upon, acting under section 5401 et seq., General Code, the county 
auditor applied to the probate court, requesting that court to issue 
a subpoena for the appearance of the cashier directing him to bring 
and produce writings under his control showing the balances on deposit 
to the credit of the decedent on said tax-listing days. Summons was ac- 
cordingly issued by the probate judge and served upon Smith, who ap- 
peared before the probate court. He testified that he was cashier 
of the Citizens’ National Bank & Trust Company and had general 
charge of the bank books showing who its depositors were and that 
he could find out the information required if it was in the bank. He 
further testified that he could not know what the bank balances were 
on the tax-listing days without making an investigation of the bank 
records, and that he had no information in respect thereto at the 
time of testifying. He declined to produce decedent’s balance in 
his bank on above tax-listing days, but admitted that the bank records 
would show whether the decedent was a depositor. 

Thereupon counsel for the auditor stated to the court that he 
would like to have a subpoena issued forthwith, requiring Smith, 
cashier, to ‘‘bring the books of the bank, and have him testify as to 
the econtents.”” The court responded: 


“‘There is a question whether or not they can take the books 
of the bank and bring them to the courthouse.’’ 


But at the instance of counsel for the auditor a further summons 
was issued and served upon the cashier, requiring him to give evi- 
dence relative to the bank balances on such tax-listing days, ‘‘and to 
bring with him and produce at the time and place aforesaid any 
book, writing, or other thing under his control showing balances on 
deposit to the credit of . . . deceased.’? This summons was served 
upon Smith, and the cause continued until a later time, when Smith, 
eashier, again took the witness stand. He then testified that he had 
control of books showing deposits and balances to the credit of indivi- 
duals of the Citizens’ National Bank & Trust Company, but that he 
did not bring them into court in response to the summons. The 
cashier was then asked the following question: 


**Q. I will ask you to produce any books, writings, or other things 
under your control showing the balance to the credit of . .. [the 
deceased] on the following dates . . . [the tax-listing days of the years 
1919 to 1924, inclusive]: and ask you to testify as to the balances, 
if any, those records show on any or all of the above-mentioned dates.’’ 


The cashier refused to answer because he was advised by counsel 
not to do so. Thereupon counsel for the auditor asked the court to 
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commit the witness for contempt for failure to answer the questions 
which the court ordered. The cashier still refusing to comply with 
the order of the probate court, that court ordered him to ‘“‘be com- 
mitted to the jail of Hamilton county for refusing to answer above- 
stated question, there to remain until he submits to testify, giving 
the balance if any, and producing the records requested.’’ 

The court of common pleas reversed the judgment of the probate 
court, and the judgment of reversal was affirmed by the Court of 
Appeals, whereupon error was prosecuted to this court. 

In the companion case, No. 19999, the cashier petitioned the 
judge of the common pleas court, asking for a writ of habeas corpus, 
and alleging that he was illegally restrained and deprived of his 
liberty by virtue of said order of commitment of the probate court. 
The sheriff answered setting up the order of commitment, in which 
appeared the fact that Smith was cashier of the bank, 
and also the form of the question which he was required 
to answer, as detailed in case No. 19998. The order of com- 
mitment recited the refusal of the cashier to answer the question and 
adjudged that the cashier should be committed to the jail of the 
county, ‘‘there to remain until he submits to testify, giving the balance 
if any, and producing the records requested,’’ or until he complies 
with the order to answer such question. 

The cause was submitted to the common pleas court, which ordered 
the discharge of the cashier from his detention. The judgment of 
the common pleas court in that respect was affirmed by the Court of 
Appeals, whereupon error was also prosecuted to this court from the 
judgment of affirmance in the habeas corpus case. 

E. C. Turner, Atty. Gen., and V. H. Gibbs, of Columbus, Charles 
P. Taft, 2d. Pros. Atty., and Augustus Beall, Jr., both of Cincinnati, 
for plaintiff in error. 

Murray Seasongood and Lester A. Jaffe, both of Cincinnati, for 
defendant in error. 


JONES, J.—Various objections were assigned at the hearing by 
counsel for the cashier, against the right of the county auditor to 
proceed with the examination of the witness; these objections were 
presented to the probate court, and have also been urged and argued 
in this court. We content ourselves, however, with the disposition 
of the case upon the major and most vital question presented by this 
record, and that is, Was Smith, the cashier, immune from punish- 
ment, as for contempt, for his refusal to produce the bank books 
under his control showing the decedent’s balances on the tax-listing 
dates, or for his refusal to ‘‘testify what balances if any, these records 
show’’ on such dates? 
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The salient facts shown by the record are that Smith was the 
cashier of the Citizens’ National Bank & Trust Company, and had 
general charge of the books. He personally did not know what such 
balances were, if any, but could have ascertained such, if any existed, 
from an examination of the records. At the hearing, the court asked 
him this question: 


‘‘Mr. Smith, do you know without making an investigation what 
the bank balances of . . . [the decedent] were on the day set forth 
in this subpoena?’’ 


The answer was ‘‘No.’’ It thereupon definitely appears that 
whatever information the county auditor or the probate court might 
have obtained in the proceedings instituted would have been informa- 
tion derived from examination of the bank records under the sub- 
poena duces tecum, or from the witness testifying to the information, 
if any, therein contained. The county auditor relies on section 5401, 
General Code, as his authority to compel divulgence of this informa- 
tion. This section has existed in its present form since its adoption 
in 1910, and was originally enacted, substantially as it is now, in 
volume 56, Ohio Laws, 191. Were there no later legislation upon the 
subject, the county auditor might well have claimed authority to 
pursue such procedural remedies as therein prescribed. Although 
that statute has not been repealed in terms, it became ineffective, 
so far as relates to banking institutions, by reason of later legislation 
covering the same subject matter. 

In construing statutes in connection with laws in pari materia, 
or relating to a particular subject, special and later provisions should, 
when possible, be given a construction which will harmonize with gen- 
eral provisions upon that subject. This is the rule applied in City 
of Cincinnati v. Connor, 55 Ohio St. 82, 89, 44 N. E. 582. When so 
construed, section 5401, General Code, can be read in harmony with 
the later section 5624—13, General Code, and each of them given effect 
by the withdrawal of banking and financial institutions from the pro- 
cedure authorized by section 5401, General Code, Section 5624—13, 
General Code (107 Ohio Laws 44) is the later enactment, and forms 
part of an act which deals with the listing of property and with the 
duties of taxing officials. That section provides that county auditors 
and other taxing officials may examine the records in various public 
offices, and requires such public officers to furnish information of all 
matters of record, or on file as may be wanted by the county audi- 
tor and other taxing officers. The section contains the following pro- 
vision : 


‘‘Nothing in this act shall be construed or held to authorize the 
tax commission, or any of its agents or employees, or any county audi- 
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tor or any assessor or board of revision, to examine the accounts or 
records of any banking or financial institution which is subject to 
official inspection under the laws of the state of Ohio or of the 
United States, nor to demand or receive any list of depositors, stock 
depositors, members or others who transact business in or with such 
institutions.’ 


Here is an explicit statement to the effect that nothing in the 
act should be construed as authorizing the county auditor ‘‘to examine 
the accounts or records of any banking’’ institution. This later act 
very evidently superseded section 5401, General Code, in so far as 
it curtailed the authority of the auditor to examine the books of 
the bank. The cashier had no knowledge of the deposit balances and 
could have none, except by an examination of the bank records. It 
must be conceded that the county auditor had no authority, under 
the section quoted, to make any direct examination of the bank records. 
His subpoena of the cashier, and his insistence upon a divulgence of 
information contained in those records, was an effort to accomplish 
by indirection that which the statute does not permit to be done 
directly. It amounts to an involuntary examination of the bank 
records through the medium of the cashier. 

Counsel for the auditor contend that section 5624—13, General 
Code, applies only to the denial of a general indiscriminate examin- 
ation of bank records in an effort to pursue a fishing excursion for 
delinquent depositors. We cannot so narrowly construe said statu- 
tory provision. The section is much more comprehensive in its terms. 
It plainly provides that it shall not be so construed or held to author- 
ize the county auditor ‘‘to examine the accounts or records of any 
banking”’ institution, ete., nor to demand or receive any list of 
depositors. It is very evident in this case that if the books were 
produced, as required by the court, there would be an examination 
of the records of the bank in contravention of the statute. 

With the policy or wisdom of this more recent legislation we 
have no concern. Manifestly it sought to secure the privacy of the 
records of banking and financial institutions and to make them im- 
mune from the examination of taxing officials. 

The judgment of the Court of Appeals in the error ease is 
affirmed. 

Since the error case has been disposed of upon its merits, we 
do not deem it advisable to consider the habeas corpus case. The 
question there raised, in view of this disposition of the error case, 
becomes a moot question, and the petition in error in case No. 19999 
is dismissed. 

Judgment affirmed. 

Petition in error dismissed. 
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BANK CANNOT SET OFF DEPOSIT AGAINST 
UNMATURED NOTES 


Kurtz v. County National Bank of Clearfield, Supreme Court of 
Pennsylvania, 136 Atl. Rep. 789 







A bank, which holds a depositor’s unmatured notes, may not 
apply the depositor’s account to the satisfaction, or partial satis- 
faction, of the notes upon learning that the depositor is insolvent 
and that bankruptcy is inevitable. 

The bank must pay the account to the receiver in bankruptcy 
and file its claim for the amount of the notes. (There are some 
decisions which hold to the contrary.) 






























Action by Charles T. Kurtz and another, as receivers of the Gear- 
hart Knitting Machine Co., against the County National Bank of Clear- 
field. Judgment for plaintiffs, and defendant appeals. Affirmed. 

C. Russell Phillips, of Philadephia, W. Wallace Smith and John 
C. Arnold, both of Clearfield, and Owen J. Roberts, of Philadelphia, 
for appellant. 

David A. Reed, of Pittsburgh, Alfred M. Liveright, of Clearfield, 
and Sidney E. Smith, and Morris Wolf, both of Philadelphia, for ap- 
pellees. 


SADLER, J.—The Gearhart Knitting Machine Company is a 
Pennsylvania corporation, engaged in the manufacture of machines 
for making hosiery which it sells with yarn to be used in connection 
therewith, and has its principal place of business in Clearfield. Its 
banking was carried on with the County National Bank, where obliga- 
tions were discounted and deposits kept. On July 20, 1925, notes 
to the amount of $100,000, partly in renewal of earlier ones, had been 
accepted, all of which became due in the following November. It had 
on the date mentioned $7,195.97 on deposit, and two days later added 
$837.33. From this total a small outstanding check was paid, making 
the amount due, on July 22, $7,962.60. The proper disposition of 
this sum gives rise to the present controversy. 

On July 20th, an officer of the corporation advised the bank that 
the company was in financial difficulties and insolvent, with the result 
that bankruptey proceedings had become inevitable. Thereafter the 
bank appropriated all of the deposits on hand to the partial payment 
of the unmatured notes. Thirty days later, receivers for the cor- 
poration were appointed to the United States District Court. These 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 611. 
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officers made demand for the amount of the deposits, already appro- 
priated by the bank to the unmatured obligations, but payment was 
refused. Leave was given to bring suit, and this action of assump- 
sit followed. The learned court below held the bank to be without 
authority to take over the balance due the:company as attempted, 
and entered judgment for want of a sufficient affidavit of defense. 
The defendant has appealed. 

The single legal proposition raised is the right of the bank 
to set off the deposits held by it against the unmatured obligations, 
before the appointment of receivers, upon learning of the insolvency 
of the knitting company. Under the Bankrupt Law, the federal deci- 
sions, and the authorities of a majority of states, the right to apply 
a deposit as a set-off to a claim against the debtor not presently pay- 
able is permissible, evidently on the theory that insolvency renders 
all debts due. A substantial minority of the jurisdictions hold to the 
contrary, and Pennsylvania is of the latter class. The decisions 
showing the respective attitudes toward the disputed question will 
be found collected in 43 A. L. R. 1325, and no necessity exists for 
referring to them specifically in this opinion. 

In our state a party whose debt is not due has no equitable or 
implied right to set off a claim immediately payable to the insolvent. 
Dougherty v. Central National Bank, 93 Pa. 227, 39 Am. Rep 750. 
It has been uniformly held that demands, such as bank deposits, can- 
not be appropriated in satisfaction of unmatured debts, when death 
intervenes, or an assignment for the benefit of creditors has been filed, 
or receivers in bankruptcy selected, for all creditors have the right 
to share equally in the assets. Chipman v. Ninth National Bank, 120 
Pa. 86, 13 A. 707; Blum Bros. v. Girard National Bank, 248 Pa. 148, 
93 A. 940, Ann. Cas. 1916D, 609; Vosburgh’s Estate, 84 Pa. Super. 
Ct. 10; Appeal of Farmers’ & Mechanics’ Bank, 48 Pa. 57. In the 
second of the cases last mentioned, the receivers had been appointed 
for the purpose of carrying on the business, though in fact the debtor 
was insolvent. The attempt of the bank to charge off the deposits 
and apply the amounts to the unmatured obligations was, however, 
held to be wrongful, and a recovery against the defendant bank had. 
. All of the creditors were entitled to share in the proceeds, and the 
attempted preference was ineffective. This decision presents most 
carefully the Pennsylvania viewpoint, under circumstances such as 
are presented here. 

Though it is admitted that the rule stated controls where actual 
adverse proceedings have been taken before the appropriation, yet 
it is insisted that in this case the set-off was claimed, prior to the 
appointment of receivers, upon acquiring actual knowledge of insol- 
vency, at a time when no rights of others had been legally asserted. 
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‘*A bank has no lien on money standing to the credit of one of its de- 
positors for the amount of a note of such depositor discounted by the 
bank, but which has not matured.’’ Manufacturers’ National Bank 
v. Jones, 2 Penny, 374. Certainly there could be: no appropriation 
of the deposit if the debtor remained solvent, nor will his subsequent 
financial distress change this rule. Gerseta Corporation v. Equitable 
Trust Co., 214 N. Y. 418, 150 N. E. 501, A. L. R. 1320; Manufacturers’ 
National Bank v. Jones, supra; Crall v. Ford, 28 Wkly. Notes Cas. 
366. It would make the: conduct of business hazardous if the bank, 
which was the holder of unmatured discounted notes, could at its 
option take over the deposits of its customers in payment of claims 
not due upon learning of possible insolvency, thus withdrawing the 
working capital with which the debtor was conducting his business. 
The large borrower is usually the one, not too strong financially, who 
needs the funds he secures to carry on his affairs, and work out, if 
possible, a success, and he has the right to rely upon the belief 
that he will not be called upon to pay his notes until the time fixed. 
If the bank is in doubt as to its security it should not discount the 
paper, should make its notes payable on demand, or protect itself 
by an agreement to take over the deposits under fixed conditions in 
satisfaction of notes not due. Blum Bros. v. Girard National, supra. 
But it has no right to appropriate the sums in its hands in payment 
of an unmatured obligation, in the absence of such an arrangement. 
There is no implied power to charge off the deposits and apply them 
to discounted notes not presently payable. The mere fact that the 
bank learns of the insolvency of its debtor gives it no right to secure 
a preference by acting to the prejudice of others in seizing assets 
which all creditors are entitled to have administered through appro- 
priate legal channels. We are convinced that a proper conclusion 
was reached below. 
The judgment is affirmed. 


BANK DIRECTOR AN “OFFICER” WITHIN 
MEANING OF OFFER OF REWARD 


United States Fidelity & Guaranty Co. v. Henderson, Court of Civil 
Appeals of Texas, 293 S. W. Rep. 339, 


The defendant surety company insured the Security State 
Bank of Ore City, Texas, against loss by robbery and offered a 
reward of $1,000 to any officer or employee of the bank who cap- 
tured ‘‘dead or alive one or more persons undertaking to rob.’’ 
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The bank was robbed and the robbers were captured by the plain- 
tiffs, who were directors of the bank. The company refused to 
pay the reward on the ground that the plaintiffs were neither 
officers nor employees of the bank. The court held that the plain- 
tiffs, as directors, were officers within the meaning of the defend- 
ant’s offer and that they were entitled to the reward. 


Suit by W. C. Henderson and others against the United States 
Fidelity & Guaranty Company. Judgment for plaintiffs, and defend- 
ant appeals. Reversed and rendered. 

June 7, 1926, the Security State Bank of Ore City was robbed of 
$2,367.10 by a man named Blasingame. At that time the bank 
was insured by appellant against loss by robbery, and appellant 
was offering a reward of $1,000 to any officer or employee of the bank 
who captured, ‘‘dead or alive (quoting), one or more persons under- 
taking to rob’’ the bank while it was so insured. Claiming that 
they captured Blasingame and were entitled to the reward, appellees 
W. C. Henderson and G. W. De Berry, who were directors of the 
bank, and appellee 8. M. Berry, who was its cashier, brought this 
suit against appellant, and recovered a judgment against it for the 
amount of the reward offered. 

At the trial which was before the court without a jury, appellant 
insisted, and it insists here, that it was not liable as claimed against 
it, because it appeared from the testimony, it says, (1) that appellees 
were not officers or employees of the bank within the meaning of 
the offer; (2) that Blasingame was not captured while he was ‘‘un- 
dertaking’’ to rob the bank, but after the robbery thereof had been 
fully accomplished; (3) that appellees were not induced by reliance 
upon the reward to undertake to capture Blasingame; and (4) that 
the capture of Blasingame by appellees was unlawful. 

According to testimony of Miss Mabel Williamson, assistant cashier 
of the bank, the robbery occurred between 2 and 3 o’clock in the 
afternoon. Miss Williamson and her aunt, Mrs. C. E. Williamson, 
were the only persons in the bank when Blasingame appeared at a 
teller’s window therein and said he wanted a check cashed. Miss 
Williamson directed him to the cashier’s window, where he at once 
confronted her with a pistol in his hand and demanded that she 
turn the bank’s money over to him. When she gave him the $2,367.10 
he ran to an automobile he had left standing (with the engine run- 
ning) in front of the bank and drove away in it. A man named 
Blevens who was near the bank when Blasingame entered it, discovered 
it was being robbed and gave an alarm which attracted the attention 
of appellees. According to the testimony of the latter, they were 
then sitting together on a bench in front of a drug store about 300 
feet from the bank building, looking at a land map. Appellee Berry 
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at once, when the alarm was given, ran to the bank, and appellees 
Henderson and De Berry ran to automobiles in which they drove after 
Blasingame. As Henderson passed the bank, Berry got into the 
automobile he (Henderson) was driving, and they. followed Blasin- 
game about 8 miles, when he (Blasingame) left the car in which he 
was riding and took to the woods, and appellees for a while lost 
sight of him. Berry then separted from Henderson and went to town 
in another automobile to telephone for dogs to use in trailing Blasin- 
game. Henderson and De Berry continued their pursuit of Blasin- 
game, and captured him a short distance from the place where he 
abandoned the automobile he was driving. Neither the pistol Blasin- 
game had at the bank nor the money he took therefrom was found on 
him when he was captured, but the money was found several days 
later hidden in the woods where he was captured. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Briggs & Davis of Gilmer, for appellees. 


WILLSON, C. J. (after stating the facts as above)—It was not 
disputed that appellees Henderson and De Berry, who captured 
Blasingame, were directors of the bank. Nevertheless appellant in- 
sists they were neither ‘‘officers’’ nor ‘‘employees’’ thereof, and were 
not entitled to claim the reward because the offer was only to such 


officers and employees. No doubt it is true that directors of a bank 
are not ‘‘employees’”’ thereof, and in a sense (7 C. J. 545), are not 
‘‘officers’’ thereof; but, in another and more general sense, we think 
they are such officers (In re Peninsula Cut Stone Co., 9 Del. Ch. 
348, 82 A. 689; 7-C. J. 523; 3 R. C. L. 438), and that in this case 
Henderson and De Berry should be held to have been such officers 
within the contemplation of appellant when it offered the reward; 
or evidently its purpose in making the offer was to induce persons 
actively connected with the operation of the bank (and the directors 
were, to some extent at least) to resist attempts made to rob it, and in 
that way defeat or discourage such attempts and avoid liability it 
would be under in the event such an attempt was successful. 
Another contention urged by appellant is that appellees were not 
entitled to claim the reward because it was offered for the capture of 
‘‘a person undertaking to rob the bank’’ and not for the capture 
of a person who had robbed it. It is argued that the word ‘‘under- 
taking’’ in the offer was used in the sense of ‘‘attempting,’’ and that 
Blasingame was not attempting, but had completed, the robbery at, 
the time he was captured. On the facts of the case we think the 
contention should be sustained; for, construing the offer as one 
for the capture of a person after he succeeded in robbing the bank 
and when he was miles away from the scene of the robbery, we see 
no good reason why it should not have been made to the general 
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public instead of to the officers and employees of the bank alone. 
Certainly appellant should not be held to have offered a reward, 
the effect of which might be to induce officers and employees of the 
bank to abandon it and chase one an unlimited distance who had 
succeeded in robbing it. 

The other contentions presented .in appellant’s brief are (1) that 
it appeared that appellees did not have the offer of a reward, in 
mind when they captured Blasingame, and hence were not induced 
by the offer to capture him; and (2) that it appeared the act of 
appellees in capturing Blasingame was illegal because they were not 
present when the robbery was committed and were without a warrant 
authorizing them to arrest him at the time they captured him. 

The one first mentioned of the two contentions is overruled. It 
appeared that appellees knew appellant was offering the reward, and 
we think the trial court had a right to infer the offer was an in- 
ducement to them to act as they did, notwithstanding they testified 
they did not have the offer in mind all the time they were pursuing 
Blasingame, and would have pursued and captured him as they did 
had there been no offer of a reward for capturing him. 

As to the other one of the two contentions, we think it must be said 
that appellees had a right to capture Blasingame as they did only in 
the event the robbery of the bank by him was committed in their pres- 
ence or within their view. Article 212, C. C. P. of 1925. It ap- 
peared without dispute in the testimony that the robbery was com- 
mitted inside the bank building, that at the time it was committed 
appellees were sitting on a bench in front of a drug store situated on 
the same street and same side of the street as the bank building and 
about 300 feet from it, and that appellees did not see and could not 
see what occurred in the bank while Blasingame was in it. The 
testimony being as stated, can it be said that the robbery occurred in 
either the ‘‘presence’’ or ‘‘view’’ of appellees? We think not. Con- 
struing the statute (now article 212, C .C. P. of 1925, referred to 
above) authorizing any person to arrest one who commits an offense 
classed as a felony in his presence or within his view, the Court of 
Criminal Appeals held it meant in such person’s actual presence or 
within his actual view. Russell v. State, 37 Tex. Cr. R. 314, 39 8S. W. 
674. The same ruling, in effect, was made in Brown v. Wallis (Tex. 
Civ. App.) 101 S. W. 1068, 1070, when the court said: 

“‘It is not sufficient [quoting] that the officer is within seeing 01 
hearing distance of the criminal act and thereby obtains knowledge 


of the fact, but he must also be able to ‘detect it by sight or hearing 
as the act of the accused.’ ”’ 


And so in State v. Pluth, 157 Minn. 145, 195 N. W. 789, the 
Supreme Court of Minnesota said (quoting) : 
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‘“‘Where the officer could not observe nor become cognizant of the 
act constituting the offense by the use of his senses, it could not be 


committed in his presence so as to authorize an arrest without a 
warrant.’’ 


And see Williams v. State, 64 Tex. Cr. R. 491, 142 S. W. 899; 
Lacy v. State, 7 Tex. Civ. App. 403; Gilbert v. State, 78 Tex. Cr. R. 
441, 181 S. W. 200; People v. Esposito, 118 Mise. Rep. 867, 194 N. Y. 
S. 326; Keith v. State (Okl. Cr. App.) 235 P. 631; 23 Cye. 41; 31 
C. J. 361. 

If, as we think appeared to be the case, appellees were not au- 
thorized by law to arrest Blasingame, then their taking him into 
their custody as they did was an unlawful act (5 C. J. 395 et seq.), 
und the fact that the act was unlawful would forbid a recovery by 
them of a reward for doing it. Morris v. Kasling, 79 Tex. 141, 15 
S. W. 226, 11 L. R. A. 398. 

That being true, this court can pursue no other course than to 
reverse the judgment. And, doing that, it becomes its duty, on the 
record before it to here render the judgment the court below should 
have rendered, to wit, a judgment that appellees take nothing by their 
suit and in favor of appellant for costs. 


INSURANCE POLICY COVERING “LOSS” 
THROUGH “MISPLACEMENT” DOES NOT 


COVER LOSS RESULTING FROM 
TEMPORARY MISPLACEMENT 


Manufacturers’ Nat. Bank of Troy v. United States Fidelity & 
Guaranty Co., Court of Appeals of New York, 156 N. E. 
Rep. 94 


The defendant guaranty company issuea a policy insuring the 
plaintiff bank against loss of money, securities, etc., through 
‘‘theft, hold-up, misplacement,’’ ete. The plaintiff bank misplaced 
a subscription warrant belonging to one of its customers, which 
entitled the customer to subscribe to certain convertible debenture 
bonds. The warrant was not found again until after it was too 
late for the customer to secure his subscription rights. The bank 
made good the loss to the customer and brought this action under its 
insurance policy. It was held that the policy did not cover the loss 
because the misplacement did not result in a loss of the warrant. 





792 THE BANKING LAW JOURNAL 


Action by the Manufacturers’ National Bank of Troy against the 
United States Fidelity & Guaranty Company. From a judgment of 
the Appellate Division (218 App. Div. 455, 218 N. Y. S. 332), affirm- 
ing a judgment in favor of plaintiff, defendant appeals. Reversed, 
and complaint dismissed. 

William J. McArthur, of New York City, for appellant. 

Thomas H. Guy and John H. Broderick, both of Troy, for res- 
pondent. 


CRANE, J.—Through the forgetfulness of the plaintiff’s officer, 
a customer’s securities were misplaced, resulting in a financial loss. 
The bank made good the loss, and in this action seeks to recover the 
amount thereof under an insurance policy issued by the defendant. 
Do the words of the policy cover such a case? Have the parties 
contracted for insurance against such an event? This appeal involves 
solely the meaning of the policy and an application of the clauses to 
the subsequent facts. 

Before taking up these clauses of the policy, let us have the 
facts clearly before us. The bank’s customer, Edward Murphy, had 
a subscription warrant entitling him to subscribe by reason of his 
stock ownership to a certain number of convertible debenture bonds. 
The warrant contained this provision: 

‘‘A stockholder desiring to exercise his right to subscribe, repre- 
sented by a full warrant, should sign one of the forms of subscrip- 
tion on the reverse side thereof, and return the same, so indorsed, 
to the said National City Bank of New York, Transfer Department, 
No. 60 Wall Street, Borough of Manhattan, City of New York, not 
later than 3 o’clock p. m., 

‘‘No subscription will be accepted unless the same shall have been 
received by the said bank at or before 3 o’clock p. m., on January 
15, 1926, nor unless at least 40 per cent. of the subscription be paid 
at "such time.’ 


In the early part of January, Murphy took the warrant, properly 
indorsed, to the Manufacturers’ National Bank of Troy, and gave it 
to Mr. Delaney, the assistant cashier, with instructions to forward 
it in accordance with the above requirements. The custom of the 
bank was to place such subscription warrants in certain compart- 
ments under certain dates, so that they would be taken out in time 
to be sent to the proper place. It was apparently Delaney’s duty, 
or practice, in other words, to put this warrant where it would not 
be forgotten or overlooked. To classify these papers and securities 
in compartments was merely a method to prevent their being over- 
looked, a sort of reminder. Delaney put the warrant on his desk 
and forgot it. It subsequently was put in the drawer of the desk 
and overlooked until it was too late to secure for Murphy his sub- 
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seription rights. He lost thereby about $1,400, which the bank has 
made good. 

In so far as the subscription warrant was not put in the com- 
partment, which the practice of the bank required, it was misplaced ; 
that is, it was put in the wrong place. In no sense, however, was it 
lost, for the reason that as soon as Delaney’s attention was called 
to it, he made a search and found it in 5 minutes. He looked on the 
file and then in his drawer. Delaney lost recollection of the trans- 
action, but neither he nor the bank lost the warrant. There was a 
loss to the bank through the forgetfulness or carelessness of Delaney. 
There was no loss resulting from a lost security or warrant. More 
will be said by me on this point after we have consulted the wording 
of the policy. That reads, so far as material: 


‘“‘The underwriter hereby undertakes and agrees to indemnify 
the insured and hold it harmless from and against any loss, to an 
amount not exceeding $25,000, of money, currency, bullion, bonds, 
debentures, scrip, certificates, warrants, transfers, coupons, bills of 
exchange, promissory notes, checks, or other similar securities, in 
which the insured has a pecuniary interest, or held by the insured 
as collateral, or as bailee, trustee, or agent, and whether or not the 
insured is liable therefor (all of such money, currency, bullion, bonds, 
debentures, scrip, certificates, warrants, transfers, coupons, bills of 
exchange, promissory notes, checks, or other similar securities being 
hereinafter referred to as property), sustained by the insured subse- 
quent to noon of the date hereof and while this bond is in force and 
discovered by the insured subsequent to noon of the date hereof and 
prior to the expiration of 12 months after the termination of this 
bond as provided in condition 11. 

‘*(B) Through robbery, larceny (whether common-law or statu- 
tory), burglary, theft, holdup, misplacement, or destruction, whether 
effected with or without violence, or with or without negligence on 
the part of any of the employees while the property is actually with- 
in any of the insured’s offices covered hereunder. 

**5. The value of any securities for the loss of which elaim shall 
be made hereunder shall be determined by the average market value 
of such securities on the day preceding the discovery of such loss. 
If such securities have no quoted market value, their value shall be 
determined by agreement or by arbitration.’’ 


What is it that is covered by this policy? It is the loss of a 
warrant; it is not a loss occurring through any or everything that 
may happen to a warrant. The warrant must be lost. The words are 
plain and cannot be read otherwise. The underwriter undertakes to 
indemnify against any loss of warrants. The warrant must be lost. 
This loss must occur also in certain ways, provided in clause B, by 
robbery, larceny, burglary, theft, holdup, destruction, or misplace- 
ment. 


The defendant therefore contracted to insure against a_ loss 
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caused by the loss of a warrant through misplacement; it did not 
contract to insure against a loss occasioned by misplacement. Mis- 
placement alone was not sufficient to bring the loss or damage within 
the policy. The misplacement must result in a loss of the warrant; 
it is the loss of a warrant through misplacement which is the risk 
insured against. 

What do these two words mean, therefore, if they must be coupled 
together, ‘‘loss’’ and ‘‘misplacement?’’ It is apparent at once that 
the loss of a warrant carries the idea of a permanent disappearance 
or destruction of it; of having gone for good from the possession of 
the holder, or at least beyond recovery after careful search. Such a 
loss may occur through misplacement or through theft. Robbery, 
larceny, burglary, theft and hold-up indicate a loss occasioned in- 
tentionally ; misplacement and destruction may indicate an uninten- 
tional act, but the result, nevertheless, must be a loss of the instrument. 

On the other hand, we find ‘‘misplacement’’ defined by the dic- 
tionaries as meaning to ‘‘put a thing in the wrong place, or to locate 
unsuitably.’’ 

This policy did not cover losses occasioned by putting a thing 
in the wrong place, or locating unsuitably. Something more was 
necessary to bring the facts within the contract; putting the war- 
rant in the wrong place must have resulted in its loss, not merely in 
damage. 

Applying these clauses of the policy to the acts of Delaney, we 
find that a loss to the bank was occasioned by Delaney’s putting 
the warrant in the wrong place; putting it in his drawer instead 
of on the files or in the compartments, and then forgetting it. The 
warrant was misplaced; it was never lost; the loss to the bank was 
occasioned by a misplacement, but not by the loss of the warrant 
through misplacement. There is a vast difference. 

Take the case of a customer who has left stock with the bank as 
collateral security. By reason of market conditions, he wants it at 
cnee, and demands it of the bank, paying his loan. It would be the 
duty of the bank to get it for him at once. The stock is in the 
vault, but there is some delay in finding it, due to improper filing 
or recording. The stock has been put in the wrong place, according 
to the regulations of the bank, and cannot be immediately pro- 
cured. When it is found, some time later, the price of the stock 
has dropped; the customer has suffered a loss for which the bank 
may be liable. The bank has suffered a loss through the misplace- 
ment of the stock, but the stock was never lost; it was with the bank 
among the securities, and required merely diligence and care in the 
search for it. This policy in question clearly would not cover such a 
loss, and yet the construction put upon it by the courts below would 
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give it that effect. The policy was never intended to cover losses 
occasioned by forgetfulness or neglect of employees in temporarily 
misplacing securities. 

A security may be lost through misplacement, when after careful 
and diligent search it cannot be found. A lost instrument is de- 
scribed as a paper which has been so mislaid that it cannot be found 
after diligent search. Bouvier’s Law Dictionary, vol. 2, p. 2051. 
There is a great difference between a thing being mislaid which a dili- 
gent search will discover, and a thing being gone where ordinary 
vigilance will not regain it. State Savings Bank v. Buhl, 129 Mich. 
193, 88 N. W. 471, 56 L. R. A. 944. We are quite familiar with the 
actions which have been brought upon lost instruments; also the 
rule which permits secondary evidence in the case of lost documents. 
Vigilant and reasonable search must be proved in order to establish 
the loss. The rule is that, in establishing a lost instrument and 
seeking recovery thereon, the plaintiff must show that he has in good 
faith exhausted in a reasonable degree all the sources of information 
and means of discovery which the nature of the case would naturally 
suggest, and which were accessible to him. Rogers v. Durant, 106 
U. S. 644, 646, 1 S. Ct. 623, 27 L. Ed. 303; Simpson & Co. v. Dall, 
3 Wall (70 U. 8S.) 460, 18 L. Ed. 265; Minor v. Tillotson, 7 Pet. 


(32 U. 8.) 99, 8 L. Ed. 621. 

Under section 75 of the Stock Corporation Law (Cons. Laws, e. 
59), an application may be made to the court for the issue of a 
new certificate of stock to replace one that is lost or destroyed. Proof 
has always been required of the loss, or that after due diligence it 
could not be found. Matter of Biglin v. Friendship Ass’n, 46 Hun. 
223. 


If, after careful, vigilant, and reasonable search, the warrant in 
this case could not have been found, there might have been a loss 
from misplacement within the terms of this policy. The first search, 
however, revealed its whereabouts. There was consequently no loss. 

We think, therefore, that this money loss of the bank was not 
occasioned by any act covered by the policy, and that the com- 
plaint should have been dismissed. 

The judgments below should have been reversed, and the complaint 
dismissed, with costs in all courts. 


POUND, J. (dissenting).—I dissent on the ground that the 
warrant, at the time it should have been sent to New York, was lost 
by misplacement within the meaning of the policy. 

Cardozo, C. J., and Andrews and Lehman, JJ., concur with Crane, 
J.; Pound, J., dissents in memorandum; O’Brien, J., dissents on 
opinion of Van Kirk, J., below; Kellogg, J., not sitting. 

Judgment accordingly. 





796 THE BANKING LAW JOURNAL 


FEDERAL RESERVE BANK NOT NEGLIGENT 
IN SENDING CHECKS DIRECT TO DRAWEE 
AND RECEIVING DRAFT 


Transcontinental Oil Co. v. Federal Reserve Bank of Minneapolis, 
Supreme Court of Minnesota, 214 N. W. Rep. 918 


The plaintiff deposited on August 5, 1920, in a Chicago bank 
(a member of the Federal Reserve System) two cashier’s checks 
on a bank in South Dakota. The Chicago bank sent the checks to 
the defendant Federal Reserve Bank of Minneapolis. The latter 
sent them direct to the drawee, which remitted by draft, but failed 
before the draft could be collected. At the time Regulation J of 
the Federal Reserve Board, series of 1917, authorized the sending 
of items direct to the paying banks; the defendant’s Cireular No. 
193, issued pursuant to the regulation stated that items would be 
sent direct to the drawees and remittance by draft requested and 
a South Dakota statute authorized the sending of items to the 
drawees. It also appeared that there was a custom in Minne- 
sota and South Dakota to forward items direct to the drawees 
with instructions to remit by draft. It was held that the defend- 
ant was not negligent and, therefore, not liable to the plaintiff. 

The facts in this case transpired prior to the adoption of Regu- 
lation J, series of 1924, which authorizes the Federal Reserve 
Banks to forward items direct and also to make collection in ex- 
change. 


Action by the Transcontinental Oil Company against the Federal 
Reserve Bank of Minneapolis. From an order denying plaintiff’s 
motion for a new trial, plaintiff appeals. Affirmed. 

Rockwood & Mitchell, of Minneapolis, for appellant. 

Ueland & Ueland, of Minneapolis, for respondent. 


HOLT, J.—Appeal from an order denying plaintiff’s motion for 
a new trial. 

The action is one to recover damages of defendant, the Federal 
Reserve Bank of the Ninth Reserve District, located at Minneapolis, 
this state, for negligence in the collection of two cashier’s checks, is- 
sued by the First National Bank of Eureka, 8. D., both dated August 
2, 1920, payable to plaintiff, and transmitted to its office in Chicago, 
Ill. The aggregate amount of the checks was $2,670.35. Plaintiff in- 
dorsed them by unrestricted indorsement, and deposited the same 
on August 5, 1920, in the First National Bank of Chicago; the amount 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 255, 261. 
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being credited to plaintiff’s checking account and entered on its 
passbook, which contained a provision that the bank in so receiving 
such checks acted only for plaintiff as agent to collect the same and 
assumed no responsibility beyond care in selecting agents at other 
points to whom to forward such checks. The Chicago bank was a 
member bank of the Federal Reserve Bank of Chicago, and the 
Eureka bank was a member bank of defendant at this time. The 
general supervision and control of the Federal Reserve Bank is lodged 
in the Federal Reserve Board. Sections 9785-9805, U. S. Comp. Stat. 
1916. This Board promulgated Regulation J, Series of 1917, which 
governed the Reserve Banks in 1920, and contained these provisions: 


‘‘In handling items for . . . member banks, a Federal Reserve 
Bank will act as agent only. The Board will require that each mem- 
ber . . . bank authorize its Federal Reserve Bank to send checks 
for collection to banks on which checks are drawn, and, except for 
negligence, such Federal Reserve Bank will assume no liability. Any 
further requirements that the Board may deem necessary will be set 
forth by the Federal Reserve Banks in their letters of instructions 
to their member . . . banks. Each Federal Reserve Bank will also 
promulgate rules and regulations governing the details of its opera- 
tions as a clearing house, such rules and regulations to be binding on 
all member . . . banks which are clearing through the Federal 
Reserve Bank.’’ 


Pursuant to authority thus given, defendant issued Check Clear- 
ing and Collection Circular No. 193, which was in force during 
August, 1920, and which had prior to that month been received by 
the First National Bank of Chicago and the Federal Reserve Bank 
of Chicago; the here material part reading: 


‘‘Checks received by the Federal Reserve Bank drawn on its mem- 
ber banks will be forwarded direct to such member banks, and are 
to be remitted for by the member banks on day of receipt if possible, 
by their draft on the Federal Reserve Bank, provided they have a 
balance in excess of their required reserve, or by their draft on a bank 
in Minneapolis or St. Paul. Member banks are required by the 
Federal Reserve Board to provide funds to cover at par all checks 
received from or for account of their Federal Reserve Bank. In han- 
dling items for member banks, the Federal Reserve Bank of Minneapo- 
lis acts as agent only. It is understood that each member bank 
authorizes it to send checks for collection direct to banks on which 
checks are drawn, and, except for negligence the Federal Reserve 
Bank of Minneapolis, assumes no liability until funds are actually 
in its hands, and is authorized to charge back any item for which 
it has not received final payment, including items lost in transit.’’ 


Member banks of the Federal Reserve Banks send their items 
for clearance and collections to the Reserve Bank of which they are 
members; but to save time and work there existed an arrangement, 
in August, 1920, between the First National Bank of Chicago, the 
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Federal Reserve Bank of Chicago, and the defendant whereby the 
former might send direct to defendant for collection items upon 
banks within its district, the proceeds of such items so routed being 
credited by defendant to the Federal Reserve Bank of Chicago, it 
being agreed by and between all these banks that their rights and 
liabilities should in all respects be the same as if items so routed 
had been first deposited by the First National Bank of Chicago, with 
the Federal Reserve Bank there and by the latter deposited for 
collection with defendant. The two cashier’s checks were under this 
arrangement sent directly to defendant by the First National Bank of 
Chicago, and were received by defendant on August 6 and 7, re- 
spectively, and immediately forwarded with other similar items, total- 
ing $8,277.30, direct to the Eureka bank, with instructions to remit 
for the same by draft on a Minneapolis or St. Paul bank. On August 
10 the Eureka bank attempted to remit to defendant for said checks 
and the other items by drawing its draft in the sum of $8,277.30 upon 
the First & Security National Bank of Minneapolis, which draft was 
received by defendant either after banking hours on the 11th or 
early on the 12th of August, and on that day presented to the First 
& Security National Bank for payment, but payment was refused 
for lack of funds to the credit of the Eureka bank. On August 11 
the Eureka bank suspended payment, and a receiver was appointed 
for said bank by the Comptroller of Currency. The draft has never 
been paid. The court found that, if the checks had been presented 
separately over the counter to the Eureka bank at any time between 
the 7th and 11th of August, there would have been sufficient money 
on hand to pay them, but. not enough to have paid all the items 
forwarded at the one time stated. The trial court also found the 
existence during August, 1920, of an established, general, uniform, 
and certain usage and custom among banking institutions in Minne- 
sota and South Dakota in accordance with which defendant was 
authorized to send the checks direct to the Eureka bank and to 
direct that bank to remit by its draft upon a bank in Minneapolis 
or St. Paul. Neither this established custom, nor the arrangements 
between the Chicago banks and defendant, nor the contents of Regu- 
lation J, Series 1917, nor of defendants Clearing and Collection Cir- 
cular No. 193, were known to plaintiff. There was another bank at 
Eureka besides the one here involved. The American Railway Ex- 
press Company also maintained an office at Eureka, with an agent 
authorized to collect money on checks and drafts on banks there 
and remit the same for a consideration. A statute of South Dakota 
(Laws 1919, c. 117) was in force in 1920, reading: 


‘‘Any bank, banker or trust company, hereinafter called bank, 
organized under the laws of, or doing business in, this state, receiv- 
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ing for collection or deposit, any check, note or other negotiable in- 
strument, drawn upon or payable at any other bank, located in an- 
other city or town whether within or without this state, may for- 
ward such instrument for collection directly to the bank on which 
it is drawn or at which it is made payable and such method of for- 
warding direct to the payer, shall be deemed due diligence and the 
failure of such payer bank, because of its insolvency or other default, 
to account for the proceeds thereof, shall not render the forwarding 
bank liable therefor, provided, however, such forwarding bank shall 
have used due diligence in other respects in connection with the col- 
lection of such instrument.”’ 


Because of the agreement between plaintiff and the First National 
Bank of Chicago, stated in plaintiff’s passbook, that bank was merely 
the agent to select a subagent for the collection of the checks, so that 
the New York rule will not shield defendant from accountability to 
plaintiff. We then come to the proposition whether the facts found 
show actionable negligence. Plaintiff claims negligence in two re- 
spects only: First, in forwarding the checks direct to the payer bank; 
and, second, in authorizing that bank to remit by draft on a Minnea- 
polis or St. Paul bank instead of by cash. 

It is contended that the South Dakota statute has no applica- 
tion to the first proposition, because defendant is not a bank in that 
state. But South Dakota is a part of the Reserve District in which, 
by act of Congress, defendant is required to and does do business. 
The checks in question were there drawn and payable. And it seems 
to us that plaintiff cannot be heard to say that handling the collection 
of checks so issued and payable in that state, in accordance with 
provisions of its statute, is negligence. Farmers’ & Merchants’ Bank 
v. Federal Reserve Bank of Richmond, 262 U. S. 649, 43 S. Ct. 651, 
67 L. Ed. 1157, 30 A. L. R. 635, cited by plaintiff, holds that this pro- 
vision of the statute is applicable. Of course, if there were allegation 
and proof that defendant knew of the failing condition of the bank, 
it might be negligence to do what the law permits, namely, send the 
checks direct to the payer bank. But there is no claim of that sort. 
The claim is simply that the sole circumstance that the checks were 
forwarded to the payer bank establishes negligence. But, aside from 
the statute and the established custom of banking, we think the 
contract of employment of defendant absolves it from liability on 
the facts found, both as to the sending and the authorization to remit 
by draft. 

Defendant was employed by plaintiff’s authorized agent, the 
First National Bank of Chicago, to collect the checks. Such agent 
knew that the only terms and conditions upon which defendant would 
aecept such employment were those of Regulation J, Series 1917, 
and the Clearing and Collection Circular No. 193, and therefore must 
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be held to have consented and agreed in behalf of plaintiff that, not 
only the checks might be sent directly to the payer bank for col- 
lection, but also that such bank might remit to defendant by draft 
upon a bank in Minneapolis. Defendant is not compelled by law 
to collect checks or drafts for its member banks or for member banks’ 
of other Federal Reserve Banks. It is authorized to render such serv- 
ice under terms and conditions established by Federal Reserve Board 
and its own regulations communicated to banking institutions who 
see fit to request the service. As expressed in Fergus County v. 
Federal Reserve Bank, 75 Mont. 582, 244 P. 883, it was settled in 
Farmers’ & Merchants’ Bank v. Federal Reserve Bank of Richmond, 
supra, that defendant was not compelled by law to collect checks. 
The Montana court there applied this quotation from 6 California 
Jurisprudence, 117: 


“‘TIt is a fundamental rule of law, however, that what one may 
refuse to do entirely he may agree to do on such terms as he pleases. 
Hence, one person, being under no legal duty to perform certain serv- 
ices for another, may, upon agreeing to perform such services, ex- 
empt himself from liability for his own negligence, providing .. . 
there is no attempt to exempt himself from responsibility from any 
fraud or willful injury to the other person or his property, or to 
exempt himself from responsibility from any violation of the law, 
either willful or negligent.’’ 


_ We do not need to go to this extent in this case, for there is 
no attempt to exempt defendant from negligence. There is merely 
a proposition that, if the collection of checks or drafts is intrusted 
to defendant, it will be done by forwarding the same to the payer 
bank direct, with authorization to remit by draft on a bank in 
Minneapolis or St. Paul. It only exempts itself from liability for 
the default of the payer bank. It is to be presumed that a going 
bank will honor its own checks and remit only with a good draft. 
There is no law which forbids a bank from making payment otherwise 
than by cash. In fact, we know that the banking business could 
not be conducted without extraordinary and needless expense to the 
public, or at all, perhaps, if in the collection and clearance of com- 
mercial paper only currency was to be used. It can therefore not be 
said that the conditions upon which defendant undertook the collec- 
tion of these checks as expressed in Regulation J and Circular No. 
193 permit negligence or exempt therefrom, but, on the contrary, 
prescribed that the established, general, and customary banking 
method in use in the states of Minnesota and South Dakota, as found 
by the court, should be employed. It is true that an act done in the 
customary manner may nevertheless be found negligently done, and 
that custom may not overrule a settled rule of law. Minneapolis 
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Sash & Door Co. v. Metropolitan Bank, 76 Minn. 136, 78 N. W. 980, 
44 L. R. A. 504, 77 Am. St. Rep. 609; Stein v. Shapiro, 145 Minn. 
60, 176 N. W. 54, 8 A. L. R. 1264. But it must also be recognized 
that when, in the commercial and banking business, there has grown 
up an established, general, uniform, and certaini usage and custom 
to send checks direct to a distant payer bank, with authorization to 
remit by draft, a bank acting as a collection agent ought not to be 
held to have been negligent in following that general custom, es- 
pecially where, as here, in consenting to act as such collection agent, 
it was done upon the express condition that performance of the serv- 
ices and responsibilities therefor were to be in accordance with Regu- 
lation J and Circular No. 193. Of course, as already said, if plain- 
tiff had alleged and proved that defendant had knowledge of some 
risk in pursuing the ordinary course or the course agreed upon in 
attempting to make the collection, proper care might have required 
a deviation therefrom. But nothing of that sort is charged against 
defendant. 

Plaintiff confidently relies on Federal Reserve Bank of Rich- 
mond v. Malloy, 264 U. S. 160, 44 8S. Ct. 296, 68 L. Ed. 617, 31 
A. L. R. 1261. As we read that case, it accepts the trial court’s con- 
clusion that the Reserve Board’s regulation, similar to Regulation J, 
Series 1917, herein, authorized defendant to send the checks direct 
to the payer bank, so that no negligence may be claimed on that score. 
This is made very clear in the decision of the trial court. Malloy v. 
Federal Reserve Bank of Richmond (D. C.) 281 F. 997. As to the sec- 
ond point, that it was negligence to authorize remittance other than in 
money, the decision recognizes: 

‘‘That the obligation which the law imposes to collect only in 
money may be varied by a regulation, clearly and positively so pro- 
viding, although, in terms, it relates only to the banks inter se, upon 


the ground that the owner of the check is bound by the knowledge and 
consent of his subagent.’’ 


But, under the regulation there involved, similar to Regulation 
J here, it was held that authority to pay by draft was not to be 
implied from the mere authority to forward the check to the payer 
bank direct, and that the custom there proven was equivocal, since 
remittance could be ‘‘by means of its exchange draft or by a ship- 
ment of currency.’’ It is true, the Supreme Court in the quotation 
above made from the Malloy decision assumed the principle stated 
therein to be the law merely for that decision. But why should it 
not be good law generally? Here defendant receives in the usual 
course of business checks for collection from a bank. The checks 
bear the unrestricted indorsement of the payee. There is nothing 
to advise defendant of the terms contained in the passbook of the 
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payee to the effect that the bank is merely the agent of the payee 
to select a subagent to make collection. Why should not defendant 
have the right to consider the bank the owner of the checks and 
hence hold it to the terms of Circular No. 193, or else consider 
that the bank has authority from the owner to employ defendant to 
collect such checks upon such terms and conditions as defendant 
is willing to undertake the service, or, if you please, upon the terms 
and conditions imposed by the established, certain, and uniform bank- 
ing custom and usage in the states where the service is to be ren- 
dered? In this case the Circular No. 193 is the same as the bank- 
ing custom on the proposition in question. It appeals to us that the 
principle of law assumed to exist by Mr. Justice Sutherland in the 
Malloy opinion is sound and leads to an affirmance. The First 
National Bank knew the terms upon which defendant would under- 
take the collection when the checks were forwarded to it. Defend- 
ant followed those terms to the letter. When an agent pursues the 
method agreed upon for the discharge of his duties as agent, the 
principal in all justice should not be permitted to say that the agent 
was negligent. The case of Hommerberg v. State Bank of Slayton 
(Minn.) 212 N. W. 16, does not help appellant; neither an agree- 
ment nor a banking custom was found to excuse the acceptance of a 
worthless draft from the payer bank. On the contrary, that decision 
recognizes that by agreement an agent for collection of checks may 
limit the responsibility estab}ished rules of law place upon him. And 
the authorities seem to agi*: that such rules may be limited or 
varied by agreement. .Ser :ngson v. Stockyards Nat. Bank, 162 
Minn. 424, 203 N. W. 412; Farmers’ State Bank v. Union Nat. Bank, 
42 N. D. 449, 173 N. W. 789; Closter Nat. Bank v. Federal Reserve 
Bank, (C. C. A.) 285 F. 138, certiorari denied 261 U. S. 613, 43 S. 
Ct. 359, 67 L. Ed. 827. An agreement that the collection of com- 
mercial paper may be made in a certain manner must be held to be 
as effective a shield to the charge of negligence ag an instruction how 
to proceed. The latter freed from the charge of negligence a bank 
which received a check from a subagent bank with instruction to send 
the same for collection direct to the payer bank. First Nat. Bank 
of Chicago v. Citizens’ Savings Bank of Detroit, 123 Mich. 336, 82 
N. W. 66, 48 L. R. A. 583, and the same check involved in First 
Nat. Bank of Chicago v. Bank of Whittier, 221 Ill. 319, 77 N. E. 
563, 5 Ann. Cas. 653. If the established rule, that it is negligence 
to send an item to the payer bank direct, may be abrogated by 
directions or instructions to the forwarding bank, it should follow 
that likewise may the rule that the remittance must be in currency. 

The rules of law invoked in this case seem to be slipping away 
from the established custom and usage of present day banking. 
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Spokane Valley State Bank v. Lutes, 133 Wash. 66, 233 P. 308. So 
we find that the Legislatures of different states have seen fit by 
statute to effect a change. By chapter 138, L. 1927, both rules were 
rendered ineffective to establish negligence in this state. 

Other grounds are urged by respondent for an affirmance which 
we need not consider in view of the conclusion stated. Such grounds 
among others, are: No damages resulted, since the Eureka bank was 
not in condition to remit for all the items forwarded at the same 
time that plaintiff’s were, and, since the only one liable on the checks 
is now liable on the draft, nothing was lost to plaintiff by the 
substitution of the latter for the former. It is also claimed by re- 
spondent that the Eureka bank became a collecting bank for plaintiff 
when it received the checks and issued the draft; that plaintiff stands 
in the shoes of one or the other of the Chicago banks; that plaintiff’s 
unrestricted indorsement gave defendant the right to consider the 
First National Bank of Chicago the owner of the checks; and that 
the remittance draft sent by the Eureka bank was never accepted by 
defendant, and was not one which it authorized to be sent. We 
think the findings of fact as to the agreement under which defendant 
accepted the collection of these checks, as well as the established 
general banking custom in the states of Minnesota and South Dakota, 
are sustained by the evidence, and these findings justify the conclu- 
sion that no negligence was proven without aid of the other grounds 
advanced by respondent. 

The order is affirmed. 


ADMINISTRATOR NOT PREFERRED CREDITOR 
OF INSOLVENT BANK 


Gray v. Elliott, Supreme Court of Wyoming, 255 Pac. Rep. 593 


The fact that a bank to which a note was delivered for collection 
by an administrator was chargeable with knowledge that the note 
was held by him as administrator and not in his individual 
capacity did not make the bank a trustee of the proceeds and 
did not entitle the administrator to a preference upon the in- 
solvency of the bank. 


Claim filed by Paul L. Gray, as administrator with the will an- 
nexed of the estate of Irad Wilson Gray, deceased, with Joseph A. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 134. 
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Elliott, receiver of the Platte County State Bank. From a judg- 
ment denying a preference, claimant appealed, after which Rachel 
E. Gray was substituted as appellant. Affirmed. 

W. C. Mentzer, of Cheyenne, for appellant. 

J. E. Jacobson, W. B. Jones and O. O. Natwick, all of Wheatland, 
for respondent. 


BLUME, C. J.—Paul L. Gray, as administrator with the will an- 
nexed of the estate of Irad Wilson Gray, filed a claim with the re- 
ceiver of the Platte County State Bank, an insolvent bank, in the sum 
of $1,572.30, asking to be made a preferred creditor. The court al- 
lowed the claim as a general claim, but denied the preference, and 
from this judgment the administrator appealed. Rachel E. Gray has, 
by agreement of parties, been substituted as appellant herein. 

A few days prior to February 13, 1923, Paul L. Gray delivered 
to the bank aforesaid, for collection, a note and mortgage owned by 
him as administrator, and made by one Nordstrom and wife. The 
note and mortgage was collected by said bank on February 13, 1923. 
On February 16, 1923, the bank became insolvent, and went into the 
hands of a receiver. The administrator claims that the note and 
mortgage aforesaid was delivered to said bank upon condition to col- 
lect the same and pay the proceeds over to Rachel E. Gray, the widow 
of Irad Wilson Gray, and sole legatee and devisee under the last will 
and testament of said deceased. There is testimony in the record to 
sustain that claim. Two witnesses for respondent, on the other hand, 
positively testified that the note and mortgage aforesaid was in fact 
delivered to the bank with the understanding that the proceeds thereof 
should be credited to the account of Paul L. Gray, as a general de- 
positor, after deducting therefrom a small amount which had been 
loaned to him by the bank. The administrator aforesaid never carried 
an account in said bank as such, but he had an individual account 
therein during the year 1922. On January 2, 1923, he checked out 
the balance of $61.88, and the account was left without any funds 
between that date and February 13, 1923, when the proceeds of the 
loan aforesaid were credited to him. Various loans had been collected 
by the bank for him prior to February 13, 1923. The proceeds thereof 
had been checked out; most of it having been paid upon his individual 
check to Rachel E. Gray. Some time after the bank failed, Rachel 
E. Gray presented to the receiver a check made by Paul L. Gray in- 
dividually, covering the amount of the Nordstrom loan, but payment 
of the check was refused by the receiver. 

The finding of the trial court, implied in its general finding, that 
the note was not delivered to the bank upon the condition claimed by 
the administrator, appears to be supported by substantial evidence, 
and we must accept the court’s conclusion that the deposit made in 
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the bank was a general and not a special deposit, unless the facts men- 
tioned directly make it different. We may further assume as true, 
for the purposes of this case, that the bank was chargeable with 
knowledge of the fact that the Nordstrom note belonged to Gray as 
administrator and not in his individual capacity, and the case may 
be treated, under the facts shown, as if the deposit had been made in 
the name of Paul L. Gray, as administrator. Paul v. Draper, 158 Mo. 
197, 59 S. W. 77, 81 Am. St. Rep. 296. It seems to be the theory and 
claim of counsel for appellant that in such a situation the bank became 
a trustee of the funds, and that the right of preference exists. But 
we do not think so. Counsel for appellant seems to have overlooked 
the fact in his brief, judging from the character of most of the cases 
cited by him, that to have a claim against a bank is one thing and to 
have a preferred claim is another. There are but two kinds of de- 
posits, special and general—those where the bank becomes a trustee 
for a depositor by special agreement or under circumstances sufficient 
to create a trust, and general deposits, where the bank merely becomes 
the debtor of the depositor. In the case of City of Sturgis v. Meade 
County Bank, 38 S. D. 317, 161 N. W. 327, the court said: 


‘‘As a rule, when money is deposited in a bank, title to such 
money passes to the bank. The bank becomes the debtor of the de- 
positor to the extent of the deposit, and, to that extent, the depositor 
becomes the creditor of the bank. . . . Such deposit then con- 
stitutes a part of the assets of the bank, and, in case of insolvency, 
belongs to the creditors of the bank in proportion to the amount of 
their respective claims. Exceptions to this rule are: First, where 
money or other thing is deposited with the understanding that that 
particular money or thing is to be returned to the depositor; second, 
where the money or thing deposited is to be used for a specifically 
designated purpose; and, third, where the deposit itself was wrong- 
ful or unlawful.’’ 


The same language was used in the case of Kies v. Wilkinson, 101 
Wash. 340, 172 P. 351, 353. Under the finding of the court, neither 
the first nor the second exceptions apply, and no statute and no facts 
have been pointed out making it unlawful for the administrator in 
this case to deposit the money in the bank. The mere fact that a 
depositor makes a deposit in a fiduciary, rather than individual, 
capacity, does not make the deposit a special one. 3 R. C. L. 518. 
The question is not what relation he or his fund bears to some third 
party, but rather whether a trust relation has been created between 
the bank and the depositor in connection with the fund. In order 
to make a deposit a special one, the bank must be made 
an agent rather than a debtor, and its agency or trustee- 
ship cannot be created by mere external relationship of the 
debtor, unless, perchance, the law forbids the bank from becoming a 
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debtor in such case. If the claim of counsel for appellant were cor- 
rect, every person who would make a deposit as agent, thereby charg- 
ing the bank with knowledge of the agency, would have the right to 
have his deposit treated as special, giving him a preference right in 
case of the insolvency of the bank. With few exceptions, courts have 
held against such contention, and have treated a deposit made by an 
administrator or executor in a manner similar to that found herein 
by the trial court as a general and not a special deposit. Pethybridge 
v. Bank, 75 Mont. 173, 243 P. 569, and cases cited; Thompson v. State 
Bank, 76 Colo. 20, 227 P. 827, 37 A. L. R. 115; Officer v. Officer, 120 
Iowa, 389, 94 N. W. 947, 98 Am. St. Rep. 365; Paul v. Draper, 158 
Mo. 197, 59 S. W. 77, 81 Am. St. Rep. 296; Valentine v. Duke, 128 
Wash. 128, 222 P. 494; Leach v. Beazley, 201 Iowa, 337, 207 N. W. 
374; Fletcher v. Sharpe, 108 Ind. 276, 9 N. E. 142. The foregoing 
eases involved deposits made by an administrator or executor, but the 
same principle has been applied in many other cases where a similar 
trust relation existed. City of Sturgis v. Bank, supra; Kies v. 
Wilkinson, supra; In re Nichols (D. C.) 166 F. 603; Hanson v. 
Roush, 139 Iowa, 58, 116 N. W. 1061; Brown v. Sheldon State Bank, 
139 Iowa, 83, 117 N. W. 289; Smith v. Arnold, 165 Ky. 214, 176 S. 
W. 983; Butcher v. Butler, 134 Mo. App. 61, 114 S. W. 564; Phillips 
v. Bank, 98 Kan. 383, 158 P. 23, L. R. A. 1917A, 680; Incorporated 
Town of Conway v. Conway, 190 Iowa, 563, 180 N. W. 677; Cox v. 
Bank & Trust Co., 41 Idaho, 776, 242 P. 785; William R. Compton 
Co. v. Farmers’ Trust Co. of Grant City (Mo. App.) 279 S. W. 746; 
Rainwater v. Davis (Ark.) 289 8S. W. 471; 3 R. C. L. 518; 7 C. J. 633. 

It follows from what we have said that the judgment of the dis- 
trict court must be affirmed, and it is so ordered. 

Affirmed. 


BANK FAILING TO RETURN DRAFT LIABLE TO 
HOLDER 


First Nat. Bank of Winnfield v. Citizens’ Bank of Campti, Supreme 
Court of Louisiana, 113 So. Rep. 147 


The plaintiff bank, at the request of the Perfection Curing Co., 
paid a draft for $650 drawn on the latter and received from the 
company a draft for a like amount drawn by the company on the 
defendant bank. The plaintiff forwarded this draft to the defendant 
bank for acceptance and payment. The defendant held the draft 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 11. . 
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for fourteen days without either accepting or rejecting it, and 
then returned the draft to the plaintiff. It was held that the de- 
fendant was liable to the plaintiff for the amount of the draft 
under the provision of the Negotiable Instruments Law that a 
drawee failing to return a bill accepted or non-accepted to the 
holder within twenty-four hours after the bill is delivered for 
acceptance will be deemed to have accepted the bill. The fact that 
the plaintiff also received from the Perfection Co. a note for the 
amount of the draft was held not to deprive the plaintiff of the 
right to bring the action to recover on the draft since under the 
circumstances of the case the note could not be considered a pay- 
ment of the draft. The note in question, it appeared, was not to 
be due and not to be paid unless and until the bank brought suit 
against the defendant bank, and then only in the event of the loss 
of the suit. 


Action by the First National Bank of Winnfield against the Citi- 
zens’ Bank of Campti. A judgment for defendant was affirmed by 
the Court of Appeal, and plaintiff applies for certiorari or writ of re- 
view. Reversed and rendered. 

C. H. Lyons, of Shreveport, for applicant. 

Phanor Breazeale, of Natchitoches, for respondent. 


LAND, J.—A manufacturing company, whose name does not ap- 
pear in the record, drew a draft for $650 on the Perfection Curing 
Co. for a car of tile shipped to Campti, La., and which was to be used 
in the construction of a plant for the Campti Sweet Potato Co. 

This draft, with bill of lading attached, was forwarded by the 
drawer to the First National Bank of Winnfield for collection. At 
the request of an agent of the Perfection Curing Co., the First Na- 
tional Bank of Winnfield paid the draft, released to said company 
the bill of lading, and accepted a sight draft for $650, dated Septem- 
ber 25, 1920, and drawn by the Perfection Curing Co. on the Citizens’ 
Bank of Campti. 

Plaintiff bank, through its correspondent, the American National 
Bank of Shreveport, forwarded the sight draft of the Perfection 
Curing Co. to the Citizens’ Bank of Campti for acceptance and pay- 
ment. 

The draft was received by the Bank of Campti on September 28, 
1920, was held by that bank until October 11, 1920, without being 
accepted or rejected, and was then returned to the First National 
Bank of Winnfield. 

Defendant bank gave no notice of dishonor, and plaintiff bank, 
the holder, has been unable to collect the amount of the draft from the 
Perfection Curing Co., the drawer. 

The present suit has been brought to enforce payment of the draft 
in question. 
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It is the contention of plaintiff bank that, under section 137 of the 
Negotiable Instruments Law (Act No. 64 of 1904), defendant bank 
became liable to it as acceptor of the draft by its refusal, within 24 
hours after the reeeipt of the draft, to return same to plaintiff bank, 
the holder, accepted or non-accepted. 

The answer of defendant bank is a general denial, coupled with 
the special defense that it carried no account for the Perfection Curing 
Co., was under no obligation to it in any way, and that the officials of 
said company had no authority to bind respondent for the debts or 
drafts of said company. 

Plaintiff’s demand was rejected in the lower court, and this judg- 
ment was affirmed by the Court of Appeal for the Second Circuit. 

The decision of the Court of Appeal is now before us for review. 

The sole ground of the decision of the Court of Appeal is stated 
in the following language: 

‘This evidence shows that, in so far as the plaintiff is concerned, 
the draft of the Perfection Curing Co. on the Citizens’ Bank of 
Campti has been fully paid by the delivery to plaintiff of the promis- 
sory note of the Perfection Curing Co., which note is perfectly good, 
and that the matters sought to be adjudicated in this suit are the re- 
spective rights ef the Perfection Curing Co. and the Citizens’ Bank 
of Campti. The First National Bank of Winnfield is without standing 
in court to champion the rights of the Perfection Curing Co. under 
article 15 of the Code of Practice, which reads: ‘An action can only be 
brought by one having a real and actual interest, which he pursues, but 
as soon as that interest arises he may bring his action.’ ”’ 


We cannot concur in the view expressed by our learned brothers 
of the Court of Appeal that the National Bank of Winnfield is with- 
out a real and actual interest in the present suit. 

The evidence clearly shows that plaintiff bank paid out $650 of its 
Gwn money in taking up the draft and bill of lading of the manufac- 
turing company, drawn on the Perfection Curing Co., which in turn 
gave to plaintiff bank the sight draft sued upon and drawn by said 
company on the Citizens’ Bank of Campti. 

The First National Bank of Winnfield is not championing, by any 
means, the rights of the Perfection Curing Co. in the present suit, 
but is attempting to assert its own rights as the holder of a draft 
against the Citizens’ Bank of Campti, and, in event of loss of suit, 
to hold the indorsers on the note of the Perfection Curing Co. liable. 

A careful reading of the testimony of the president of plaintiff 
bank shows clearly that this note was not to be due, and not to be 
paid, unless and until the bank brought suit against the Citizens’ Bank 
of Campti, and same resulted in a final judgment, and only in event 
of loss of the suit. Evidence, 11, 13-17. 

C. H. Lyons and J. J. Peters indorsed the note with: the under- 
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standing that the proceeds of the draft would take care of the note, 
and that they would be liable as indorsers only in the event of failure 
of plaintiff bank to recover on draft drawn on the Citizens’ Bank of 
Campti. See evidence above. 

It cannot be correctly held, therefore, that the draft of the Per- 
fection Curing Co. has been fully paid by the delivery to plaintiff 
bank of the note of the Perfection Curing Co., as without a final 
adverse judgment in the present suit there can be no liability on the 
part of the indorsers on the note to the First National Bank of Winn- 
field, and it has not been possible for plaintiff bank to collect the 
amount of the draft from the Perfection Curing Co., the drawer. 

The actual interest of plaintiff bank in the present suit is there- 
fore apparent. 

Section 185 of Act 64 of 1904, the Negotiable Instruments Law, 
declares that: 

‘A check is a bill of exchange drawn on a bank, payable on de- 


mand, except as herein otherwise provided, the provisions of this act 
applicable to a bill of exchange payable on demand apply to a check.”’ 


It is declared in section 136 of the act that: 


‘“‘The drawee is allowed twenty-four hours after presentment in 
which to decide whether or not he will accept the bill; but the ac- 
ceptance, if given, dates as of the day of presentation.’’ 


It is provided in section 137 of the act that: 


‘Where a drawee to whom a bill is delivered for acceptance de- 
stroys the same, or refuses within twenty-four hours after such de- 
livery, or within such other period as the holder may allow, to return 
the bill accepted or non-accepted to the holder, he will be deemed to 
have accepted the same.’’ . 

It is admitted by defendant bank that the sight draft arrived at 
the Citizens’ Bank of Campti on September 28, 1920, and was held 
at the latter bank until October 11, 1920, without being accepted or 
rejected. Transcript, 4. 

The president of plaintiff bank testified that he called the president 
of defendant bank over the telephone, before he accepted the draft of 
the Perfection Curing Co., and that the president of defendant bank 
agreed to honor it. 

The president of defendant bank denied on the witness stand 
that he promised to pay the draft in conversation over the telephone. 
The president of defendant bank admits, however, that he held the 
draft for some days, hoping that he could collect the money from the 
Campti Sweet Potato Co., which was under obligation to the Perfec- 
tion Curing Co., the drawer of the draft. 

The president of defendant bank was also president of the Campti 
Sweet Potato Co., and testified : 
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“*T hoped to collect some money as president of the Campti Sweet . 
Potato Co. for unpaid stock, and then take care of the draft.’’ 


But the witness stated that he could not swear that he made any 
such statement over the telephone to Mr. Bryan, the president of plain- 
tiff bank, and admitted on the witness stand: 


“‘No; I don’t know that Mr. Bryan understood the draft should be 
held. . . .’’ Evidence, 21, 24. 


The president of plaintiff bank testified that all the time the draft 
was out he thought it had been paid. Evidence, 4 and 5. 

It is clear, therefore, that the president of defendant bank, on his 
own initiative, and without the knowledge or consent of the president 
of plaintiff bank, held the draft and attempted to collect it from the 
stockholders of the Campti Sweet Potato Co. 

It is plain, from the allegations of plaintiff’s petition, that the First 
National Bank of Winnfield seeks to recover in this suit, not upon 
any express promise of the Citizens’ Bank of Campti to honor the 
draft, which is not averred in the petition, but upon the allegations 
in the petition specifically averring the retention of this draft for 
more than 14 days, and the refusal by defendant bank to return same 
to plaintiff bank, the holder, within 24 hours, accepted or non-accepted. 
Petition, art 9. 

The rights of the respective parties depend necessarily upon a 
proper construction of section 137 of the Negotiable Instruments Law, 
Act 64 of 1904. 

We have been cited to no decision of this court, and we know of 
none, construing the particular section in qnestion. 

The cases in other jurisdictions are not in accord as to the correct 
interpretation to be placed upon section 137 of Act 64 of 1904, the 
Negotiable Instruments Law of our state. 

In some states it is held that the clause in said section, ‘‘or refuses 
within twenty-four hours after such delivery . . . to return the 
bill accepted or non-accepted to the holder,’’ requires, as a condition 
precedent to an acceptance under this section, that the holder must not 
only present the bill or check for acceptance, but that he must make 
a demand for its acceptance and await a specific refusal before the 
crawee is deemed an acceptor. 

In declining to follow the cases supporting this construction of 
the section, the court in Wisner v. First National Bank, 220 Pa. 21, 
68 A. 955, 17 L. R. A. (N. 8.) 1266, said: 


ee It is immaterial to the drawer when the bill is returned, 


as he is protected by notice of dishonor, and hence this section of the 
act, requiring prompt action in returning the bill, was obviously en- 
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acted for the benefit of the holder of the bill. . . . The manifest 
purpose in requiring the prompt return of the bill is in the interest 
of and for the protection of the holder. . . . The act declares in 
section 136 [P. L. 1901, p. 194; Pa. St. 1920, § 16128; section 137 of 
our act] that 24 hours is sufficient time for the drawee to decide 
whether or not he will accept the bill, and, the section under considera- 
tion having allowed this time, it requires him to return the bill ac- 
cepted or non-accepted. If a demand and refusal are conditions pre- 
cedent to an acceptance under this section, then the holder must not 
only present the bill for acceptance, but he must make a demand for 
its acceptance and await a specific refusal before the drawee is deemed 
an acceptor. This would certainly not be to the convenience or the 
interest of the holder, but in direct opposition to both. It would af- 
ford the holder less protection and would in effect prevent the return 
of the bill within 24 hours; or it would require the holder, in trans- 
mitting the bill with instructions to present it for acceptance, to send 
at the same time a demand for its acceptance. 

‘It is obvious that such demand, accompanying a presentation of a 
bill for acceptance, is wholly unnecessary, and certainly was not in 
contemplation of the Legislature in enacting the section. The pres- 
entation of a bill for acceptance is a demand for its acceptance which, 
if the bill is retained by the drawee, implies a demand for its return 
if acceptance is declined, in contemplation of the Negotiable Instru- 
ments Law. The purpose of presenting a bill of exchange to the 
drawee is to require him to accept and assume liability for its pay- 
ment, or to refuse its acceptance and thereby avoid liability. When 
the bill is presented, action by the drawee is therefore demanded of 
him, and he cannot remain silent and inactive without incurring the 
statutory penalty prescribed for such conduct. If he is permitted to 
retain the bill, he must return it accepted or non-accepted at the ex- 
piration of 24 hours. If he accepts, he is required to do so in writing 
and must return the bill. If he refuses, he must return the bill non- 
accepted. If he fails to do either—return it accepted or non-accepted 
—he is ‘deemed to have accepted the bill’ under this section of the 
act, and is liable thereon to the holder. 

‘It is apparent, we think, that in the enactment of this section of 
the statute the Legislature regarded the presentation for acceptance 
as a demand for an acceptance, which, when the bill is retained by 
the drawee, implies a demand for its return within the time specified, 
and that therefore the neglect or failure to return is a refusal to 
return the bill. As said by this court in First National Bank of North- 
umberland v. MeMichael [106 Pa. 460, 51 Am. Rep. 529] supra, if a 
bank does not pay . . . a check, it is bound to refuse it. And 
this is more clearly disclosed as the true interpretation of the word 
‘refuses’ in this connection, when we consider that the consequences 
to the holder of the non-return of the bill [are] the same, whether it 
follows a demand, additional to the presentation for acceptance and 
a refusal, or simply a neglect or failure to return after the demand 
implied by its presentation for acceptance. If the section has in view 
the protection of the holder, as it manifestly has, then it was evidently 
the intention of the Legislature that the non-return of the bill within 
the specified time, regardless of the clause, will make the drawee an 
acceptor.’’ 
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The Supreme Court of Oklahoma in construing section 7807, C. S. 
1921, which is identical with section 137 of our Negotiable Instruments 
Law, said in part: 


‘‘The defendant American National Bank contends that the con- 
sensus of authority is to the effect that, under the common law and 
under statutes, identical with or similar to those above quoted, the 
mere failure of a party to whom a draft is presented for acceptance 
and payment to return same within 24 hours, or such other time as 
may be allowed for acceptance and payment, with notice of non- 
acceptance, will not amount to an implied acceptance, but that, in 
order to establish such lability, it is necessary that there be a demand 
for the return of the draft and a refusal to comply therewith, or, in 
other words, a tortious refusal to return the draft. 

‘‘Some authorities cited by the defendant bank apparently sustain 
this proposition, but we think the great weight of authority and the 
better reasoning support the rule that, under statutes such as those 
above quoted, the failure or negligence of a person to whom a draft 
is presented for acceptance and payment to return the same with 
notice of non-acceptance within 24 hours after the presentation of 
the same, or within such further time as may be allowed for accept- 
ance and payment, amounts to an implied acceptance of such draft, 
and such persons thereby become absolutely liable to pay the same. 
Wisner v. First Nat. Bank of Gallitzin, 220 Pa. 21, 68 A. 955, 17 
L. R. A. (N. 8.) 1266; Standard Trust Co. v. Commercial Nat. Bank, 
166 N. C. 112, 81 S. E. 1074; Commercial State Bank v. Harkrider- 
Keith-Cooke Co. (Tex. Civ. App.) 250 S. W. 1069; 8 C. J. 306, see. 
482; Provident Securities, etc., v. First Nat. Bank of Gallitzin, 37 Pa. 
Super. Ct. 17; State Bank v. Weiss, 46 Mise. Rep. 93, 91 N. Y. S. 
a 

‘‘We are of the opinion that, under section 7807, supra, of the 
Negotiable Instruments Act of this state, the failure or neglect of a 
drawee to whom a bill is delivered for acceptance to return the bill 
accepted or not accepted within 24 hours after such delivery, or 
within such other period as the holder may allow, makes the drawee 
an accepter of the same. It follows in the instant case that, the de- 
fendant bank having failed to return the draft to the plaintiff bank 
within 24 hours after its delivery to the drawee, or within the further 
period of time allowed by the holder to the drawee, the defendant 
bank must be deemed to have accepted the draft, and is therefore 
liable to the plaintiff bank for the amount thereof.’’ 


American Nat. Bank v. National Bank, 119 Okl. 149, 249 P. 424. 
The law of the case is stated in 3 R. C. L. § 504, p. 1309, as 
follows: 


‘“‘The Negotiable Instruments Law contains a section providing 
that, where a drawee to whom a bill is delivered for acceptance de- 
stroys the same, or refuses within 24 hours after such delivery, or 
within such other period as the holder may allow, to return the bill, 
accepted or non-accepted to the holder, he will be deemed to have 
accepted the same. . . . He is granted 24 hours after delivery, 
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and not after a demand for a return of the bill, in which he must 
accept or decline to honor it. The time for returning the bill to the 
holder does not begin to run from the demand for its return, but 
from the date of its delivery. The drawee must therefore state, 
within 24 hours from the date of delivery of the bill, whether his 
action be an acceptance or refusal. A constructive acceptance under 
the act is as effective to charge the drawee as an acceptance in writ- 
ing under the section that provides a written acceptance.’’ 


One or more of the states have provided in the Negotiable Instru- 
ments Acts adopted by them that a mere retention of a negotiable 
instrument by the payee will not amount to an acceptance, but we 
have no such limitation in the Negotiable Instruments Act of this 
state. 

We find the leading case of Wisner v. First National Bank, 220 
Pa. 21, 68 A. 955, 17 L. R. A. (N. 8S.) 1266, cited supra, and the cases 
based thereon, to be more satisfactory in their reasoning and con- 
clusions than the cases opposed, and we follow the Pennsylvania de- 
cision as the proper construction to be placed»upon section 137 of 
our Negotiable Instruments Law. 

It is clear that this section as construed is the law of the case be- 
tween plaintiff and defendant banks, and that, under the facts of the 
case, the Citizens’ Bank of Campti, the drawee, is liable as acceptor 
of the draft sued upon to the First National Bank of Winnfield, the 
holder. 

This liability is purely a statutory one, arising from the failure or 
neglect of defendant bank to return, within 24 hours after delivery. 
to plaintiff bank, the holder, the draft in question accepted or non- 
accepted. It is plain that such liability to the holder is incurred by 
the drawee, although the drawer may have no funds in the bank 
drawn upon, and may be without authority to draw. 

Such defenses, while excellent reasons for returning the draft non- 
accepted within 24 hours, cannot avail defendant bank in the present 
case, as the liability of the drawee arises solely from operation of 
law, and the drawee may readily avoid payment by a return of the 
draft non-accepted within the delay prescribed by the statute. 

It is therefore ordered that the judgment of the Eleventh District 
Court for the parish of Natchitoches, and the judgment of the Court 
of Appeal for the Second Circuit affirming said judgment on appeal, 
be annulled and reversed. 

It is now ordered that there be judgment in favor of plaintiff, the 
First National Bank of Winnfield, and against defendant, the Citizens’ 
Bank of Campti, in the full sum of $650, with 5 per cent. per annum 
interest thereon from September 28, 1920, until paid, and that de- 
fendant bank pay all costs. 
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EMPLOYEE OF BANK HELD NOT ENTITLED 
TO SHARE IN PROFIT SHARING FUND 


Friedle v. First Nat. Bank of the City of New York, New York City 
Court, 221 N. Y. Supp. 292 


The plaintiff was at one time employed by the defendant bank. 
A profit-sharing plan in effect when he entered the bank’s employ 
was subsequently discontinued and another substituted therefor. The 
latter plan provided that no employee should have an absolutely 
vested interest in the profit-sharing fund, and that an employee 
voluntarily leaving his employment without the written consent of 
the chairman and the president of the bank should lose all right 
to benefits under the plan. The plaintiff left the bank without 
obtaining the written consent of the chairman and president. 
He subsequently brought an action to recover an amount alleged 
to be due him under the profit-sharing plan. It was held that 
when the plaintiff remained in the employ of the bank after a 
new plan was substituted for the original profit-sharing plan 
he became bound by the provisions of the new plan; and under 
the new plan, when he left the employ of the bank without ob- 
taining the written consent of the proper officers, he lost his right 


to participate in the fund. 


Action by William A. Friedle against the First National Bank 
of the City of New York and another. On defendants’ motions to 
set aside special verdict of the jury, to dismiss the complaints, and to 
direct a verdict for the defendants. Motions granted. 

David L. Klein, of New York City, for plaintiff. 

White & Case, of New York City (Joseph M. Hartfield and James 
Adam Murphy, both of New York City, of counsel), for defendants. 

RYAN, J.—Plaintiff sues to recover on four causes of action. 
In the first cause of action plaintiff alleges on April 22, 1918, in 
consideration of future services to be rendered by him to the bank, 
the defendant entered into an agreement with the plaintiff whereby 
the bank agreed to pay and allow him, in addition to a fixed salary, 
a sum equal to a certain percentage of the net profits realized by 
both defendants during the time which plaintiff continued to be 
employed, and that the First National Bank agreed to deposit a 
percentage of its net profits with its administrative committee, which 
in turn would deposit the same with the defendant First Security 
Company, where the money was to remain to the credit of the 
plaitiff during the continuance of his employment, and was subject 
to withdrawal only upon the termination of his employment, except 
that the plaintiff would be permitted to withdraw the interest. Plain- 
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tiff further alleges that a part of the aforesaid agreement was in 
writing and is made a part of his complaint. Plaintiff entered the 
employ of the defendant bank on April 22, 1918, and continued in 
its employ until June 2, 1923, but that the aforesaid plan only con- 
tinued in effect until October 11, 1921. Plaintiff further states that 
the bank deposited with the First Security Company on December 
23, 1920, $669.68 to his credit, which sum is now on deposit with 
said company to the credit of the plaintiff, and represents a cer- 
tain percentage of the net profits of the defendants, and that the 
plaintiff is entitled to receive from the defendants said sum. 

In the second cause of action plaintiff alleges that on October 
11, 1921, in consideration of the plaintiff remaining in the employ 
of the defendant bank, the bank entered into an agreement with the 
plaintiff. The bank agreed to pay to the plaintiff, in addition to a 
fixed salary, a sum equal to a certain percentage of the net profits 
realized by the bank and by the First Security Company from the 
business during the time which plaintiff continued to be in the 
employ of the bank and that a copy of said agreement is annexed 
to the complaint, and “that the same was in full force and effect up 
to the termination of plaintiff’s employment; that during such 
period of employment, and on the 23d day of January, 1922, and on 
the 3d day of January, 1923, the administrative committee of the 
defendant bank paid over to the defendant the First Security Com- 
pany the sum of $1,337.75, which sum represents a certain percentage 
et the net profits of the defendant, and which amount the bank 
promised and agreed to deposit to the credit of the plaintiff in pur- 
suance of the aforesaid agreement. Plaintiff further alleges that 
during his employment he withdrew from said account of deposit 
the sum of $334.43, representing a portion of the interest and prin- 
cipal, and leaving a balance in the amount of $1,003.32 and interest 
in the sum of $34.85, making a total of $1,038.17, which sum plain- 
tiff claims is now due and owing to him, and that he has performed 
all the conditions on his part to be performed. 

In the third cause of action plaintiff alleges that on April 11, 
1918, in consideration of future services to be rendered by him to 
the defendant bank, the bank entered into an agreement with him by 
which it agreed to pay and allow to the plaintiff, in addition to a 
fixed salary, a sum equal to a certain percentage of the net profits 
realized by the defendants during the period of plaintiff’s employ- 
ment; that the conditions, terms, and covenants of said agreement 
were changed and modified from time to time, and a copy of the 
written portion of the original agreement is annexed to the com- 
plaint, marked Exhibit A, and a copy of the changed agreement is 
also annexed to the complaint, marked Exhibit B. Plaintiff further 
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alleges that during the period of his employment with said bank, 
from the 22d day of April, 1918, until the 2d day of June, 1923, the 
aforesaid agreement was in full force and effect, and that there is 
now on deposit with the First Security Company to the credit of the 
plaintiff the sum of $1,673 and $34.85 interest, making a total of 
$1,707.85, which said sum the bank promised and agreed to deposit to 
the credit of the plaintiff in pursuance of the aforesaid agreement, 
and that said sum is now due and owing to the plaintiff. 

In his fourth cause of action plaintiff alleges that at divers times 
between the 24th day of December, 1920, and January 3, 1923, there 
was deposited to his credit with the defendant First Security Com- 
pany various sums of money which the company agreed to repay 
to the plaintiff upon demand, with interest at 5 per cent., and that 
on the last-mentioned day there remained with the security com- 
pany a balance undrawn of $1,707.85, which he demanded, but 
payment of which was refused. 

The answer to the amended complaint admits the employment 
of the plaintiff between the dates mentioned and that the bank had 
a profit-sharing endowment plan, under which certain credits were 
allowed to the plaintiff by the administrative committee of the 
plan. The credits are in the amount of those specified by the plain- 
tiff, with the exception of $34.85 interest, and the answer proceeds 
to deny that there was any agreement to pay the plaintiff absolutely 
a portion of the profits. And in a separate defense it is alleged that 
under the plan the credits were temporary, and that the employee, 
leaving the bank without the written consent of the chairman and 
president-of the defendant bank, was not entitled to his share of 
the fund; that the money has been paid over to the administra- 
tive committee, and that the committee, if any one, is liable; and 
that the defendant promulgated plan No. 3 on May 8, 1923, and 
the plaintiff failed to obtain the written consent of the president 
and chairman as therein required. Prior to the employment of 
the plaintiff, the bank adopted what may be referred to as plan 
No. 1, which plan provided that it shall continue in force during 
the pleasure of the board, and that it shall be administered by the 
continuing committee, but that at a certain time during the year 
10 per cent. of the net profits of the bank and company for that year 
in excess of $6,000,000 were to be paid to the committee; the fund 
being designated as an endowment fund, the principal of the fund 
being intended as a provision in the nature of an endowment or 
insurance, and could only be withdrawn upon the termination of 
the employment of the employee. This plan continued in effect un- 
til October 11, 1921, and under it the plaintiff was credited with 
$669.68. 
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On or about October 11, 1921, plan No. 1 was discontinued, 
and what may be called plan No. 2 was substituted therefor. This 
plan provided, among other things, that it was designed to encourage 
efficiency, industry, and loyalty on the part of the employees of the 
bank by giving them a participation in its prosperity. It provided 
for an annual endowment fund, consisting of moneys like in plan 
No. 1, and was to be administered by a continuing committee, the 
decision of which committee was to be final upon all questions ap- 
pertaining to the plan, and its benefactors designated to be the offi- 
cers and employees in the continuous employment of the bank for 
more than two years preceding December 31 of any year, and who 
in the judgment of the committee contributed to the prosperity 
of the business. The fund is designated to be a provision in the 
nature of an insurance or endowment, and the principal may be 
withdrawn only upon the termination of the employment, but the 
interest might be withdrawn when permitted by the administra- 
tive committee. And by section 7 it was provided that no employee 
shall have an absolutely vested interest in the fund, and that if an 
employee shall voluntarily leave the services of the bank without 
the consent and approval of the chairman or president of the bank 
he shall lose all right to benefits under the plan. It was further 
provided that all sums heretofore temporarily credited employees 
Jeaving the service, or discharged and forfeited, shall be added to 
the balance in the funds for the employees remaining with the bank. 
The eighth paragraph of the plan provided that it may be rescinded 
in whole or in part, or amended or modified, at any time by the 
board of directors. 

On May 8, 1923, while plaintiff was still an employee of the 
defendant bank, the board of directors repealed plan No. 2, and 
adopted and promulgated a new plan, which may be referred to as 
No. 3, under which the plaintiff continued his employment. The open- 
ing paragraph of plan No. 3 stated its purpose to be ‘‘to encourage 
education, permanency, and qualification for future usefulness and 
promotion, to augment their efficiency, industry, and loyalty by 
giving them [the employees] a participation in the prosperity of the 
bank.’’ It further states that, in view of the fair compensation 
paid employees and generous cash additions as afforded by section 6 
of the plan, it is understood that the benefits of the plan are not to be 
subject to withdrawal during the continuance of employment, but 
are in the nature of a gratuity for the protection of employees and 
their families at the termination of the full period of employment; 
that no employee shall gain a vested interest, and that an employee 
voluntarily leaving the services of the bank without the written con- 
sent of the chairman and the president shall forfeit any right to any 
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benefits in said plan. The last-mentioned differed from plan No. 
2, in that any employee desiring to leave the service of the bank 
was required to obtain the written consent of the chairman and the 
president of the bank. 

It is not denied that the promulgation of plan No. 3 was brought 
to the attention of the employees on or a few days after May 8, 
1923, and the plaintiff continued in the service of the bank until 
June 2, 1923, and received his salary for that period, when he volun- 
tarily left to take a position in another bank at an increased salary. 
He sets up the claim that he neither worked under nor assented 
to plan No. 3. There does not seem to me to be much merit in the 
claim of the plaintiff that he did not work under the plan referred 
to as No. 3, because as a matter of fact he testified it was two or 
three weeks after May 8 when he first went to see Mr. Reynolds 
about obtaining the latter’s written consent to leave the service of 
the bank. Furthermore, in his testimony he stated as his reason 
for desiring to leave that he had had a position offered him with 
another bank at an increased salary of $500 a year. As a matter 
of fact he did quit his service with defendant bank and accepted 
the position above referred to (and in which other bank he was at 
the time of the trial employed). 

There is no doubt but that plaintiff subscribed to the several 
plans, including.plan No. 3, by continuing in the bank’s employ for 
the period stated after the last-named plan was promulgated. The 
reservation in plan No. 2 that a new plan could be substituted at any 
time was a reasonable exercise of the power creating the gratuity 
fund. That plaintiff voluntarily left the service of the bank on June 
2, 1923, without first obtaining the signatures of the president and 
chairman consenting to his leaving as required by plan No. 3, is 
not denied; and where the right to the fund is not a vested one, but 
contingent, depending upon a condition precedent set up by those 
creating the fund in question, which under all the circumstances they 
had a right to make, whether the refusal of those officers to give 
their written consent was arbitrary or otherwise is not involved 
here. Plaintiff in his brief makes point of claiming a vested right 
in the moneys deposited to his credit while plan No. 1 was in force 
by the mere fact that his employment has terminated. 

It may well be that plaintiff would have been entitled to receive 
the amount paid over and deposited on his behalf and to his credit 
with the defendant First Security Company on or about December 
23, 1920, had he terminated his employment subsequent to that date 
and prior to October 11, 1921, when the substituted plan (No. 2) 
was adopted, because up to that date as the plaintiff himself pleads 
the first plan was in full force and effect. But continuing in the 
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employ of the defendant bank after plan No. 2 was adopted and 
promulgated as a substitute for said original plan without any 
special reservation, we must conclude that the substitute plan was 
received by the plaintiff in lieu of the original plan and accepted 
by him as such. There cannot be any doubt but that the substituted 
plan of October 11, 1921, so far as its terms were inconsistent with 
the original plan, rescinded the latter, and at that time became and 
continued to be the plan under which the annual endowment fund 
was to be administered until a new, or in this case the third, plan 
was adopted and promulgated. 3 Williston on Contracts, p. 3145; 
McCreery v. Day, 119 N. Y. 1, 23 N. E. 198, 6 L. R. A. 503, 16 
Am. St. Rep. 793. If this be so, and the original plan was thereby 
rescinded as hereinabove indicated, then no right of recovery re- 
mained to the plaintiff thereunder. ‘‘Substituted,’’ in its ordinary 
sense and well-known meaning, is something placed in a position 
previously occupied by another thing. 

Plaintiff in no way contributed to the fund. It was a gratuity 
voluntarily created by the defendant bank, by setting aside a certain 
portion of its profits, belonging to its shareholders, for the benefit 
of its employees, and to be enjoyed by them pursuant to the terms 
of the plans adopted. No contractual relation can be spelled out 
between the plaintiff and the defendants with respect to this fund, 
the reason for which having been previously stated; and after a 
careful reading of the very comprehensive and lengthy memoranda 
submitted by both sides, a reading of the exhibits, the pleadings, 
and the plaintiff’s testimony, I am convinced that plaintiff, under 
the circumstances as presented, is not entitled to recover. It seems 
to me obvious that plaintiff was bound by the plan of May 8, 1923, 
requiring the written consent of the two officers named before he 
could leave the bank and participate in the fund in question, and 
this conclusion is strengthened by the fact that plaintiff’s own 
testimony clearly shows that he considered such as a_ necessary 
condition when he made application therefor and it was refused. 
The very principle involved in this case was decided by Mr. Justice 
Wagner in the case of Higgins v. First National Bank, N. Y. L. J., 
April 16, 1926, and affirmed by the Appellate Division in a decision 
handed down February 25, 1927,— App. Div.— 220 N. Y. 8S. 866; 
MeNevin v. Solvay Process Co., 167 N. Y. 530, 60 N. E. 1115; 
Dolge v. Dolge, 70 App. Div. 517, 75 N. Y. S. 386; Burgess v. First 
National Bank of New York, and Another Special Term, Westchester 
Co., April 1926, memorandum by Taylor, J. 

In view of the conclusion arrived at in this opinion, defendants’ 
motion to set aside the special verdict of the jury, and to dismiss the 
complaint, and to direct a verdict for the defendants, should be granted. 
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DEPOSITOR OF CHECK HELD PREFERRED 
CREDITOR OF INSOLVENT BANK 


Corporation Commission of North Carolina v. Merchants’ Bank & 
Trust Co., Supreme Court of North Carolina, 138 S. E. Rep. 530 


A check for $20,000 was deposited in the defendant bank with 
the express understanding that part of the proceeds would be 
used to pay a check for $12,950 drawn by the depositor. The 
bank used the $20,000 check in clearing with the bank on which 
it was drawn, but did not pay the check for $12,950. A few 
days later the defendant bank was closed. It was held that the 
depositor had a preferred claim for $12,950 against the assets 
of the defendant bank. 


Suit by the Corporation Commission of North Carolina against the 
Merchants’ Bank & Trust Company. In the matter of the claim of 
Angelo Bros. against the Wachovia Bank & Trust Company, re- 
ceiver of defendant Merchants’ Bank & Trust Company. From a 
judgment for claimants, the receiver appeals. Modified and af- 
firmed. 

See, also, 193 N. C. 113, 186 S. E. 362, 138 S. E. 22. 

Angelo Bros. filed a claim with the receiver of the Merchants’ 
Bank & Trust Company, seeking to impress a trust upon the assets 
in the hands of the receiver, with respect to a claim of $20,000, 
to the end that they might receive preferential payment there- 
from, upon the grounds that (1) by false and fraudulent repre- 
sentations claimants were induced to deposit a check for $20,000 
in the bank; (2) at a time when it was insolvent to the knowledge 
of the officers and directors; (3) the check being deposited for 
a specific purpose, to wit, to be checked against forthwith to pay a 
designated note of the depositors amounting to $12,950. The claim 
was denied by the receiver, and, upon appeal of Angelo Bros., was 
heard before the court below and a jury, the verdict and judgment 
was for Angelo Bros., decreeing it a “preferred claim and a lien 
on the assets in the haride of said receiver.’ 

As part purchase price of a tract of land, H. A. Page, Jr., gave 
claimants Angelo Bros. a check for $20,000 on the Raleigh brench 
of the Wachovia Bank & Trust Company. The land was subject 
to a lien of $12,950 due the American Bond & Mortgage Com- 
pany. The $20,000 check was received by Angelo Bros. upon the 





NOTE —For similar decisions see Banking Law Journal oe (Third 
Edition) § 131. 
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agreement that it was tc be used in the payment of the $12,950 
debt secured by lien on the land, the receipt of the check and pay- 
ment of the lien debt to be practically simultaneous. . 

On the afternoon of Friday, April 23d (the bank remaining 
open on the following Saturday and Monday, but not opening Tues- 
day), M. A. Angelo saw Thomas Maslin, president of the bank, and 
told him he had the check for $20,000 and would deposit it next 
day, explaining the circumstances under which it had come to him, 
if Maslin would allow Angelo to draw a check against it, and Mas- 
lin agreed ‘‘that he would.’’ M. A. Angelo further testified: 

‘‘T told him I would deliver the check of $12,950 to the Ameri- 
can Bond & Mortgage Company when I made this deposit. He said 
it was all right. When I explained to him who the check was 
drawn by, Mr. Page, that I knew it was good, and this amount was 


due already for two days. He said he would pay it. I relied upon 
that.’’ 


Next morning, Saturday, April 24th, about 9.15, Angelo Bros. 
deposited the $20,000 check. About 30 minutes after the deposit 
was made, M. A. Angelo was advised by the payee of the $12,950 
check drawn on the deposit in accordance with the agreement, that 
the bank had refused to pay it. Angelo called Maslin on the phone 
to know why the check was not paid, and was told by Maslin that: 

‘We can’t pay checks on uncollected funds; ... it is against the 
banking rules.’’ 

Angelo immediately went to the bank and saw Maslin, with whom 
he had deposited the $20,000 check, and asked him for the return 
of the check. Maslin referred him to Brower, treasurer of the bank, 
where he repeated his demand for the check. Brower refused to give 
it to him, saying they had already sent it off. The demand for the 
return of the check was made about one hour after the deposit. 
The $20,000 check indorsed by Page to Angelo and indorsed by 
Angelo was marked, ‘‘Paid—4—24—26, 66—763.’’ The deposit book 
of the claimants Angelo Bros. offered in evidence by claimants 
showed money on deposit April 24, 1926, $20,758.37. The check 
of $20,000 was included in the amount on deposit. The report of 
the receiver showed $36,033.30 in cash that came into the possession 
of the receiver from the vaults of the Merchants’ Bank & Trust Com- 
pany and that it also received other assets amounting to $394,860. 

The defendant introduced evidence to the effect that the check 
was used by the Merchants’ Bank as a part of the daily 10 o’clock 
clearance settlement with the Wachovia Bank & Trust Company; the 
balance on that day being in favor of the Wachovia Bank & Trust Com- 
pany, and requiring, in addition to the use of the $20,000 check and 
other checks, that the Merchants’ Bank pay to the Wachovia Bank, to 
complete the settlement, approximately $13,200. 
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The issues material and the answers thereto by the jury, as we 
view the action, for the consideration of the case, were as follows: 


‘*(5) If so, were the assets of said Merchants’ Bank & Trust Co. 
increased to the extent of $20,000 as a result thereof? Answer: Yes. 

“*(6) If so, were the liabilities of said Merchants’ Bank & Trust 
Co. increased to any amount, and, if so, what amount beyond the 
liability of $20,000 by virtue of said deposit? Answer: No. 

“*(7) Was said deposit of $20,000 made upon an agreement be- 
tween Merchants’ Bank & Trust Co. and M. A. and T. J. Angelo, 
trading as Angelo Bros., that the said Angelo Bros. were to check 
thereon immediately, and pay notes to the American Bond & Mort- 
gage Co. in the sum of $12,950, as alleged by said Angelo Bros. ? 
Answer: Yes. 

‘*(8) Is so, did Angelo Bros., in accordance with the agreement, 
give their check to the American Bank & Mortgage Co in the sum of 
$12,950 drawn on the Merchants’ Bank & Trust Co. to pay the said 
notes, as alleged by Angelo Bros.? Answer: Yes. 

‘*(9) If so, did the said Merchants’ Bank & Trust Co. wrongfully 
breach said contract and refuse to honor and pay said check drawn by 
Angelo Bros. to the American Bond & Mortgage Co. to pay said notes 
in the sum of $12,950, as alleged by Angelo Bros.? Answer: Yes.’’ 


Exceptions and assignments of error were duly made by Wachovia 
Bank & Trust Co., and appeal to Supreme Court. 

Parrish & Deal, of Winston-Salem, for Angelo Bros. 

Manly, Hendren & Womble, of Winston-Salem, for Wachovia Bank 
& Trust Co. 


CLARKSON, J.—In Hawes v. Blackwell, 107 N. C. at pages 199, 
200, 12 S. E. 245, 246, 22 Am. St. Rep. 870, it is said: 


‘“When a bank, in the course of its business, receives deposits of 
money in the absence of any agreement to the contrary, the money 
deposited with it at once becomes that of the bank, part of its general 
funds, and can be used by it for any purpose, just as it uses, or may 
use, its moneys otherwise acquired. The depositor, when, and as soon 
as he so makes a deposit, becomes a creditor of the bank, and the latter 
becomes his debtor for the amount of money deposited, agreeing to 
discharge the debt so created by honoring and paying the checks or 
orders the depositor may, from time to time, draw upon it, when 
presented, not exceeding the amount deposited. The relation of the 
bank and depositor is simply that of debtor and creditor, the debt to 
be discharged punctually, in the way just indicated. The contract 
between them, whether express or implied, is legal in its nature, and 
there is no element or quality in it different from the same in ordinary 
agreements or promises, founded upon a valuable consideration to pay 
a sum of money, specified or implied, to another party. There are 
none of the elements of a trust in it. The bank does not assume or 
become a fiduciary as to the money deposited for the depositor, nor 
does it agree to hold a like sum in trust for him. Boyden v. Bank, 
65 N. C. 13; Bank v. Millard, 10 Wall. 152 [19 L. Ed. 897]; Bank v. 
Schuler, 120 U. S. 511 [7 S. Ct. 644, 30 L. Ed. 704].’’ : 
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In Corporation Commonwealth v. Merchants’ Bank & Trust Co., 
193 N. C. 696, 138 S. E. 22, the authorities are cited and the rule laid 
down (1) as to general deposits, (2) special deposits, (3) as to de- 
posits for a specific purpose. As to the last rule, the opinion, at page 
699 (138 S. E. 24), quotes from Morton v. Woolery, 48 N. D. 1132, 
189 N. W. 232, 24 L. R. A. 1107: 


‘*Where money is deposited for a special purpose, as, for instance, 
in this case, where it was deposited for the stated purpose of meeting 
certain checks to be thereafter drawn against such deposit, the deposit 
does not become a general one, but the bank, accepting the deposit, 
becomes bound by the conditions imposed, and, if it fails to apply 
ihe money at all, or misapplies it, it can be recovered as a trust de- 
posit’’—citing numerous authorities. 


In Hawes Case, supra, it says: 


‘*When a bank, in the course of its business, receives deposits of 
money in the absence of any agreement to the contrary.’’ 


In the Morton Case when the money is deposited and accepted by 
the bank for a stated purpose to meet certain checks, to be drawn 
against the deposit, if the condition imposed is not complied with, 


and if the bank fails to apply or misapplies, a recovery can be had as 
a trust deposit. 

Brushing aside the cobwebs, in this action the $20,000 Page check 
was deposited upon the distinct agreement and understanding that 
Angelo Bros. were to check out $12,950 to pay off the lien; in fact, 
the $20,000 check was part purchase price of land that there was a 
lien for $12,950 on. The $20,000 deposit was made and a check im- 
mediately given to pay off the lien of the $12,950. 

The $20,000 deposit was impressed with the trust to the extent of 
$12,950. The specific purpose was to pay out of it the $12,950. Under 
the facts and circumstances of this action, equity will hold the $12,950 
for the benefit of Angelo Bros. The check was held in trust by the 
bank for this specific purpose. The balance, it would seem, under 
the facts disclosed, was a general deposit. There is no question as to 
the bank collecting the check as it was marked ‘‘paid’’ the very day 
of the deposit. In a court of equity, the general rule is ‘‘ Equity is 
equity,’’ but not so, as, in this action, the check of $20,000 was im- 
pressed with a trust of $12,950. This amount has priority of pay- 
ment out of ‘‘the assets in the hands of said receiver.’’ As to the 
balanee of the $20,000 deposit, Angelo Bros. is a ereditor like any 
other unsecured creditor. 

In accordance with this opinion, the judgment below is modified 
and affirmed. 
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BANK CREDITING INSOLVENT BANK WITH 
AMOUNT OF CHECK NOT ENTITLED 
TO HOLD INDORSER 


Kansas City Southern Ry. Co. v. First Nat. Bank of Fort Smith, 
Supreme Court of Arkansas, 295 S. W. Rep. 357 


The defendant railroad company delivered a check payable to 
it to the First National Bank of Poteau, receiving a draft on 
another bank in exchange therefor. The Poteau bank was insol- 
vent at the time and payment of the draft was refused on pre- 
sentment because of the failure of that bank. The Poteau bank 
sent the check for collection to the plaintiff bank, which received 
and credited it to the account of the Poteau bank before it learned 
of the latter’s failure. After learning of the failure, the plaintiff, 
instead of charging the check back to the Poteau bank, forwarded 
it to a correspondent for collection. The check was presented to 
the drawee and payment was refused. Thereupon the _plain- 
tiff brought suit against the drawer and the defendant railroad 
company, as indorser, to recover the amount of the check. It was 
held that a mere showi ing that the plaintiff credited the Poteau 
bank with the amount of the check did not entitle the plaintiff 
to recover, and that in order to sueceed in the action the plain- 
tiff would have to show that it actually parted with value. 

It was also held that the plaintiff bank had the burden of 
proving that it acquired title to the check as a holder in due 
course, for the reason that the Poteau bank perpetrated a fraud on 
the defendant railroad by accepting the check when it knew that 
it was insolvent. 


Action by the First National Bank of Ft. Smith against the Kansas 
City Southern Railway Co. and another. Judgment for plaintiff 
against named defendant, and it appeals. Reversed and remanded 
for new trial. 

James B. McDonough, Jr., Joseph R. Brown, and James B. 
MeDonough, all of Ft. Smith, for appellant. 

Daily & Woods, of Ft. Smith, for appellee. 


McHANEY, J.—On April 12, 1924, the Geo. F. Collins Co., an 
Oklahoma corporation, being indebted to appellant in the sum of 
$776.12, on account for freight, drew its check on the American Na- 
tional Bank of Sapulpa, Okla., for said amount, payable to appellant, 
and delivered same to it. On April 21, 1924, appellant’s agent at 
Poteau, Okla., took this check and others to the First National Bank 


NOTE —For similar decisions see Banking Law Journal — (Third 
Edition) §§ 271, 509. ° 
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of Poteau, and purchased exchange in the form of a draft for the 
total amount of said checks on the Drovers’ National Bank of Kansas 
City, Mo., payable to appellant, and remitted same to its treasurer at 
Kansas City. On April 22, 1924, the First National Bank of Poteau 
closed its doors on account of insolvency, and a National Bank ex- 
aminer took charge of its affairs, and, when said draft was presented 
to the Drovers’ National Bank in Kansas City, payment was refused 
on account of the failure of the First National at Poteau. The check 
of the Geo. F. Collins Co. and others were forwarded for collection 
and credit to the appellee, correspondent of the First National at 
Poteau on April 21st, where it was received and credited to the aec- 
count of the Poteau bank on the morning of April 22d, at a time 
prior to the receipt of information by appellee of said failure. About 
1 or 2 o’clock on said date, after the receipt and credit of said check, 
appellee was officially notified by wire, by the examiner in charge, of 
the Poteau bank’s failure, and instructed not to credit or charge any 
additional items to its account. Appellee at this time still had said 
check of the Geo. F. Collins Co. in its possession, indorsed by appellant 
and the Poteau bank, and, instead of charging same back to Poteau 
and returning same to the examiner, it forwarded same to its corre- 
spondent in Oklahoma City, who in turn sent it to the bank on which 
it was drawn in Sapulpa, where payment was refused, the check pro- 
tested, account payment stopped by the drawer at the request of ap- 
pellant. Said check then went back the route from whence it came, 
dishonored, and finally reached appellee, whereupon it brought suit 
against the Geo. F. Collins Co., as drawer, and appellant, as indorser, 
of the check, to recover the amount thereof. The Collins Co. deposited 
the amount in court, and was discharged. A trial resulted in a ver- 
dict and judgment against appellant, and it has appealed. 

The first assignment of error urged for reversal of this case is 
that the court erred in giving appellee’s instruction No. 2 over ap- 
pellant’s objection, which instruction is as follows: 


“‘Tf you find that the check which has been introduced in evidence 
was indorsed and delivered by the First National Bank of Poteau, 
Okla., to plaintiff in due course of business, and that the Poteau bank 
received credit therefor on its account with plaintiff, your verdict will 
be for the plaintiff, unless you further find that the plaintiff had 
knowledge of the fact, if it be a fact, that the said Poteau bank was 
insolvent at the time the check was deposited by defendant, the K. C. 
S. Ry. Co., and knew that the Poteau bank had perpetrated a fraud 
on defendant, or that plaintiff had knowledge of such facts as would 
render the taking of the check an act of bad faith.”’ 


We agree with appellant that this instruction is erroneous. It will 
be noticed that it permits a recovery against appellant from the mere 





826 THE BANKING LAW JOURNAL 


fact that it credited the amount of this check to the amount of the 
Poteau bank, provided it had no knowledge of the insolvency of the 
Poteau bank at the time it acquired the check from appellant. In 
addition to this, it must have parted with value to the amount of the 
credit, else it could not be hurt, and lost nothing, and would be in 
no position to maintain an action against appellant for the amount 
of the check. It is true, as was said in Cox Wholesale Grocery Co. 
vy. National Bank of Pittsburgh, 107 Ark. 601, 156 S. W. 187, that, 
‘‘when a check is taken to a bank, .* * * and the bank receives it and 
places the amount to the credit of the customer, the relation of credi- 
tor and debtor between them subsists, and not that of principal and 
agent,’’ but it is also true that, if the check which has been credited 
in the depositor’s account is unpaid, the bank has the legal right to 
charge the amount of it back to the depositor’s account, where a suf- 
ficient credit still remains to cover it. By merely entering credit in 
the depositor’s account the bank has parted with nothing of value. 
Of course, if the depositor checks out the amount of his credit in the 
bank, then the bank has parted with value, and becomes a holder in 
due course for value of the instrument. In the case of Little v. 
Arkansas National Bank, 113 Ark. 72, 74, 167 S. W. 75, 76, this court 
said: 

‘‘ Appellants insist that a verdict should have been directed in their 
favor, and in support of this position they cite cases holding that 
when a bank simply discounts a note and credits the amount thereof 
to the indorser’s account without paying to him any value for it, the 
transaction does not constitute the bank a purchaser for value of the 
note. This appears to be a correct statement of the law, but this issue 
does not appear to have been raised in the court below and no specific 
instruction to that effect was asked.’’ 


While this statement may be obiter as to that case, it appears to 
us that it is a correct statement of the law. In the case of Ala. Groce. 
Co. v. First Nat. Bank, 158 Ala. 143, 48 So. 340, 132 Am. St. Rep. 18, 
ii is said: 

‘‘So long as the relation [relation of debtor and creditor! con- 
tinues, and the deposit is not drawn out, the bank is held subject to 


the equities of the prior parties, even though the paper has been 
taken before maturity and without notice.’’ 


In City Deposit Bank v. Green (Iowa) 103 N. W. 96, it is said: 


‘‘By giving credit to the indorser of the note on his deposit ac- 
count, the bank in effect agrees to pay him that amount of money on 
demand by check or order, and parts with nothing of value. When 
it receives notice of defenses to the note, it is still in a situation, 
provided the amount thus credited has remained undrawn by the de- 
positor, to return the note to him and cancel the credit.’’: 
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In the case of Union National Bank v. Winsor, 101 Minn. 470, 112 
N. W. 999, 118 Am. St. Rep. 641, 11 Ann. Cas. 204, it is said: 


‘‘Where a bank discounts paper for a depositor, and gives him 
credit upon its books for the proceeds of such paper, it is not a bona 
fide holder for value, so as to be protected against infirmities in the 
paper, unless, in addition to the mere fact of crediting the depositor 
with the proceeds of the paper, some other and valuable considera- 
tion passes. Such a transaction simply creates the relation of debtor 
and creditor between the bank and the depositor, and, so long as that 
relation continues and, the deposit is not drawn out, the bank stands 
jn the same position as the original party to whom the paper was 
made payable. * * * By giving credit to the indorser on his deposit 
account the bank in effect agrees to pay him that amount of money 
on demand by check or order, and parts with nothing of value. As 
long as the amount thus credited remains undrawn by the depositor, 
the bank, if it receives notice of the fraud, is still in a position to 
return the note to the depositor and cancel the credit.’’ 


In the case at bar appellee had given the Poteau bank credit in 
its account for this check. On the same date, and shortly after the 
credit had been made, it received notice of the insolvency of the 
Poteau bank at a time prior to parting with possession of said check. 
At that time this and other similar checks had increased the Poteau 
bank’s credit balance to $1,700. It had the legal right, at that time 


to charge same back to said account and to return said check to the 
examiner in charge of the Poteau bank. At that time it had notice 
of the probable infirmity of the title of the Poteau bank to said paper. 
It also had the right to forward said check to its correspondent in 
Oklahoma City to be presented by it to the bank on which it was 
drawn for collection. But, when it was returned to it protested for 
nonpayment, it still had the right to charge the amount thereof back 
to the account of the Poteau bank, and if in the meantime it paid out 
any checks and charged same to the Poteau bank’s account after 
knowledge of its insolvency, it did so at its own peril. The above 
instruction was therefore erroneous, because it allowed appellee to 
recover by merely crediting the Poteau bank’s account with the 
amount of the check, without taking into consideration whether it had 
actually parted with value. 

Appellee’s instruction No. 4 is erroneous for the same reasons that 
apply to instruction No. 2 just disposed of. We do not set this in- 
struction out, as it embodies the same error as instruction No. 2. 

Appellee’s instruction No. 5 was also erroneous in telling the jury 
that, if they found from the evidence that appellee credited the 
amount of the check on indebtedness to it by the Poteau bank, and 
was authorized to do so, they should find for the plaintiff, unless it 
knew of the insolvency of the Poteau bank at the time. This instruc- 
tion is abstract, as there was no evidence to support it. 
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Appellee’s instruction No. 6 is also assigned as error. It is as 
follows: 


‘You are instructed that, as a matter of law, it is presumed that 
any person who is the holder of a negotiable instrument indorsed to 
him acquired such instrument of value; and in this case the burden 
of proof is upon the defendant K. C. 8S. Ry. Co. to prove by a pre- 
ponderance of the evidence that the plaintiff did not pay value for 
the check involved in this suit; and in this connection you are in- 
structed that value as used in this instruction may include a credit on 
an existing indebtedness, or credit on a mutual account or an ad- 
vancement of extension of new credit, or a general credit to indorser’s 
checking account.’’ 


This instruction placed the burden of proof on appellant to show 
that appellee did not pay value for the check. This was error, being 
contrary to section 7825, C. & M. Digest, which is section 59 of the 
Negotiable Instruments Law. This section is as follows: 


‘*Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he or some person under whom he claims acquired the title as 
holder in due course. But the last-mentioned rule does not apply in 


favor of a party who became bound on the instrument prior to the 
acquisition of such defective title.’’ 


It is not disputed that, at the time the Poteau bank acquired this 
check from appellant, it was hopelessly insolvent, and therefore per- 
petrated a fraud on appellant in accepting the check, knowing at 
the time that it was insolvent. Therefore, by negotiating the instru- 
ment to appellee, its title was defective, which placed the burden on 
appellee to prove that it acquired the title as holder in due course. 

Section 52 of the Negotiable Instruments Law (section 7818, C. & 
M. Digest), is as follows: 


‘A holder in due course is a liolder who has taken the instrument 
under the fellowing conditions: 

‘*1. That it is complete and regular upon its face; 

‘*2. That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact ; 

‘*3. That he took it in good faith and for value; 

‘‘4. That at the time it was negotiated to him he had no notice of 


any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 


Subdivision 3 of this section requires that, in order to be a holder 
in due course, a person must show ‘‘that he took it in good faith and 
for value.’’ In Huff v. Iowa City State Bank, 134 Ark. 495, 204 S. 
W. 306, quoting from the syllabus, it is said: 
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‘*In an action on a note by a bona fide purchaser thereof for 
value, it appeared that the note was procured by fraud, held, it there- 
after became the duty of the bona fide holder to establish by proof 
the sum paid for the note before he could recover, which sum would 
be the measure of his recovery.’’ 


The last limitation in the above quotation was because of the 
statute of Iowa to this effect, which was the law of that case. In 
that case the court quoted from Tabor v. Merchants’ National Bank, 
48 Ark. 458, 3 S. W. 805, 3 Am. St. Rep. 241, as follows: 

‘‘The production of the note and proof that the indorsement was 
made before maturity raised the presumption that the plaintiff had 
paid value for the note, that it was an innocent holder and had ac- 
quired it in due course of business; but if the proof subsequently 
offered by the defendants to establish their defense shows that the 
note, in its inception, was so infected by fraud as to destroy the title 
of the original holder, the presumption of the payment of value was 
thereby overcome, and the burden of proof was shifted to the plain- 
tiff to show that value was given for the note.”’ 


For the errors indicated, the judgment will be reversed and the 
cause remanded for a new trial. It is so ordered. 


BANK REQUIRED TO PAY CHECK THOUGH 
SIGNATURE ILLEGIBLE 


‘ 





Baker v. First Nat. Bank of Jackson, Supreme Court of Mississippi, 
113 So. Rep. 205 





Where a bank requires a depositor to deposit with it a model 
of his signature the bank is required to pay his check signed with 
a signature corresponding with. the model even though such 
signature is illegible. 


Action by C. A. Baker against the First National Bank of Jack- 
son. Judgment for defendant and plaintiff appeals. Reversed and 
remanded. 

Plaintiff’s fifth requested instruction, which was refused, is as 
follows: 

‘‘The court instructs the jury that, if you believe from the evi- 
dence that the check involved in this case was for taxes as stated on 
its face, and that, by reason of the failure of the bank to promptly 
cash said check when it was presented for payment, the plaintiff was 














- NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1126. 
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thereby caused to be delinquent, and disfranchised, then you are au- 
thorized, if you find for the plaintiff, to take into consideration the 
fact that he was disfranchised and delinquent, in assessing substantial 
damages in his favor.’’ 


G. Q. Whitfield, of Jackson, for appellant. 
J. A. Teat, of Jackson, for appellee. 


SMITH, C. J.—Baker sued the bank for damages for the failure 
of the bank to pay a check drawn on it by Baker when he had money 
in the bank to his credit. There was a verdict and judgment for 
the bank. 

When Baker first began to deposit money with the bank, it re- 
quired him to deposit with it a model, or copy of his signature, by 
which it would pay his checks. The check in question was payable 
to a sheriff, and was given in payment of taxes due by Baker. When 
it was presented to the bank, payment was declined on the ground 
that the signature was illegible. The signature is somewhat difficult 
to read, as is also the model thereof that had been left with the bank. 
The signature of the check was not compared by the bank’s employees 
with the model on deposit with it. The excuse for not so doing was 
that they could not tell from the check with what model of the signa- 
tures of the bank’s customers to compare it. 

The court below charged the jury to find for the bank if the signa- 
ture to the check was illegible. That was not the test by which to 
determine the liability of the bank. The test thereof is the corre- 
spondence vel non of the signature on the check with the model 
thereof left by Baker with the bank. The effect of the deposit with a 
bank by its customer of a model of his signature is_ that 
the bank is authorized and required to pay his check when 
signed by him in accordance therewith. The signature may be 
in any form that the customer and the bank may agree on, though 
illegible and meaningless when dissociated from the model thereof on 
deposit with the bank. The bank is charged with knowledge of the 
model of its customer’s signature deposited with it, and must pay 
checks when signed by him in accordance therewith. The instruction 
hereinbefore referred to should not have been given. 

The court below committed no error in refusing the fifth instruc- 
tion of the appellant, which the reporter will set out. Assuming for 
the sake of argument only that such instruction would have been 
proper had the evidence disclosed that the appellant did, in fact, 
suffer damage because of being delinquent in the payment of his 
taxes, the evidence does not disclose that he suffered any damage 
thereby. 

Reversed and remanded. 





